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The agitation of anti-trust legislation in 
congress has created considerable interest, and 
spread consternation, at least among those of 
its adherents who appreciate the force and 
effect of national legislation in such a direc- 
tion. The weakness of State enactments of 
this character has been in part due to the 
failure, on account of constitutional objec- 
tions, to reach corporations created in other 
States, at which the blow was chiefly aimed. 
But the enactmené as now proposed by the 
senate will not, at least, be subject to the 
objection that its provisions are void as inter- 
fering with inter-state commerce. In fact, the 
bill on its face is expressly confined to con- 
tracts or combinations which fall properly 
under the head of inter-state commerce. 
Whether it can be regarded as obnoxious to 
any other constitutional provision, such for 
example as that in the fourteenth amendment 
providing that no person shail be deprived of 
property without due process of law remains 
to be seen. The bill declares illegal every 
combination in the form of trusts or otherwise, 
or conspiracy in restraint of trade or com- 
merce among the several states or with foreign 
nations or in any territory of the United 
States or in the District of Columbia, or in 
restraint of trade or commerce between any 
such territory and another, or between any 
such territory or territories and any State or 
States or the District of Columbia, or with 
foreign nations or between the District of 
Columbia and any State or States or foreign 
nations. All persons making such contracts, 
or entering into such combinations or con- 
spiracies, are guilty of a misdemeanor, upon 
conviction for which they may be punished by 
a fine and imprisonment. 

In addition to these penalties the bill pro- 
vides that any property owned under any 
contract or by any combination or pursuant 
to any conspiracy prohibited by the act, and 
being the subject thereof, and being in course 
of transportation from one State to another, 
or to a foreign country, shall be forfeited to 
the United States. It further authorizes any 
Vou. 30—No, 18. 








person injured in his business or property by 
any other person or corporation, by reason of 
anything forbidden by the act, to recover by 
suit in the federal courts three times the 
amount of the damages sustained by him. 
The act invests the several circuit courts of 
the United States with jurisdiction to prevent 
and restrain violations of its provisions. 


lien 





Both the majority and minority opinions of 
the United States Supreme Court in the 
Neagle case seem to be strangely miscon- 
strued. Allthe judges of that court held that 
Neagle was, under the evidence, entitled to an 
acquittal and discharge after killing Terry to 
protect Judge Field. The only difference of 
opinion was as to whether the Federal or the 
State courts had jurisdiction to acquit him. 
Chief Justice Fuller and Justice Lamar in a 
dissenting opinion took the ground that 
Neagle’s authority to kill Terry and his official 
obligation to do so, were just such as the 
sheriff of the county or any bystander might 
have acted on if present and that therefore he 
was to-be tried for it just as the bystander or 
sheriff would have been tried by the State 
courts, and just as Terry would have been 
tried if he had killed a judge of the supreme 
court anywhere, except in some spot under 
the exclusive jurisdiction of the United States. 
All the judges agreed that the United States 
courts had no jurisdiction or authority over 
the crime of murder committed in a State, 
even when a United States judge was the 
victim. But the majority of the court held 
that although the federal courts could not have 
tried and punished Terry for murdering Field, 
or Neagle for murdering Terry, if it was 
murder, yet they had authority to acquit 
Terry if they found he was acting necessarily 
and properly in accordance with his duty as 
an officer of the United States. Though, as 
is well known, we did not believe, and do not 
now believe, that Neagle was justified in kill- 
ing Terry, the position taken by the Supreme 
Court upon the subject of jurisdiction, as we 
pointed out in an editorial in 29 Cent. L. J. 
341, is clearly right. 





On general principles it pleases us to hear 
of the successes of our friends the lawyers, 
and we welcome the report that one 
of that number in Galveston, Texas, hay- 
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ing refused upon principle to pay what is 
known as the occupation tax imposed upon 
lawyers of that State, and having been indicted 
and fined by a State court, and having ap- 
plied to the United States Circuit Court for a 
writ of habeas corpus,was discharged by the 
judge of that court upon the ground that 
being an officer of the court he was not, as a 
lawyer, subject to sucha tax. This is as it 
should be. 








NOTES OF RECENT DECISIONS. 


ConsTITUTIONAL Law — PUNISHMENT OF 
CrimaL—Ex Post Facto.—We find in the 
Washington Law Reporter of recent date the 
report of an important constitutional question 
of special interest to criminal lawyers, lately 
passed upon by the Supreme Court of the 
United States in the matter of Medley. This 
case was heard on a writ of habeas corpus di- 
rected to the warden of the State penitentiary 
of Colorado, where the prisoner was held 
under a sentence of death for the crime of 
murder. The question was, how far changes 
in a statute prescribing the punishment for 
murder is a violation of the constitutional 
prohibition as to ex post facto laws when the 
punishment prescribed is sought to be in- 
flicted upon one who committed the crime 
before the act went into effect. In the case 
considered the murder was committed in 
May, 1889, and the statute under which it 
was proposed to punish the convict went into 
effect some three months later. The principal 
changes from the prior law were in the inci- 
dents connected with the carrying out of the 
death sentence, and in the uncertainty of the 
time of execution, the court fixing only the 
week and not the day. By its provisions the 
prisoner was to be delivered to the warden of 
the State penitentiary instead of, as formerly, 
to the sheriff; no one was to be allowed ac- 
cess to him except the prison attendants, his 
counsel, a physician, a spiritual adviser of his 
own selection, and members of his family, and 
then only in accordance with the regulation 
of the penitentiary. Within the week speci- 
fied in the verdict the particular day and 
hour of execution was to be fixed by the 
warden, who should notify certain persons 
specified to be thereat, but who should keep 
gecret the time by him appointed for the exe- 





cution, and the invited persons were pro- 
hibited from divulging this invitation and the 
time of execution to any person. The publi- 
cation of any account of the details of such 
execution beyond the statement of the fact 
that the execution had taken place was also 
prohibited in the State. 

After going at some length into the history 
of solitary confinement and commenting upon 
the rigorous and novel provisions of the 


Colorado statute the court say: 

The term ex post facto law as found in the provision 
of the constitution of the United States, to-wit, that 
‘no State shall pass any bill of attainder, ex post facto 
law, or law impairing the obligation of contracts,” bas 
been held to apply to criminal laws alone, and has 
been often the subject of construction in this court. 
Without making extracts from these decisions, it may 
be said that any law which was passed after the com- 
mission of the offense for wWich the party is being 
tried is an ex post facto law, wher it inflicts a greater 
punishment than the law annexed to the crime at the 
time it was committed (Calder v. Bull,3 Dall. 386, 
390; Kring v. Missouri, 107 U. S. 221; Fletcher v. 
Peck, 6 Cranch, 87); or which alters the situation of 
the accused to his disadvantage; and that no one can 
be criminally punished in this country except accord- 
ing toa law prescribed for his government by the 
sovereign authority before the imputed offense was 
committed, or by some law passed afterwards by 
which the punishment is not increased. 

Itseems to us that the considerations which we 
have here suggested show that the solitary confine- 
ment to which the prisoner was subjected by the 
statute of Colorado of 1889, and by the judgment of 
the court in pursuance of that statute, was an ad- 
ditional punishment of the most important and pain- 
ful character, and is, therefore, forbidden by this 
provision of the constitution of the United States. * 

* * When a prisoner sentenced by a court to 
death, is confined in a penitentiary, awaiting the 
execution of the sentence, one of the most horrible 
feelings to which he can be subjected during that 
time is thé uncertainty, during the whole of it (which 
may exist for a period of four weeds), as to the pre- 
cise time when his execution shall take place. 

Justice Brewer and Bradley dissented from 
the opinion of the court; saying that they 
considered the difference between the two 
statutes as to the manner of carrying out the 
death sentence unimportant, and that the 


maxim de minimis applied. 





SaLe — Fase REPRESENTATIONS— REscis- 
sion.—The Supreme Court of Texas in the 
decision of Morrison y. Adoue, 13 S. W. 
Rep. 166, has carried the doctrine of fraud in 
the sale and delivery of personal property to 
its uttermost limits, and at first blush the 
rigor of the doctrine ennunciated would seem 
unwarranted, and as a matter of fact few au- 
thorities are cited by the court. They 
decide that where one has been induced to 
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sell goods on credit to a firm, on the faith of 
a false statement as to its assets and liabities, 
made by a partner having full opportunity to 
know that it was false, the seller may avoid 
the sale, and recover the goods from persons 
to whom they have been transferred in settle- 
ment of pre-existing debts, they not being 
bona fide purchasers, though they were 
ignorant of the buyer’s false representations ; 
and, if they have disposed of the goods, the 
seller can recover their value. Stayton J. 
says: 

In the case before us, it is shown that the person 
who made the* representations which induced ap- 
pellants to sell was an active partner in the purchasing 
firm, and that by the use of the means within his 
reach he could and ought to have known that his 
statements were not substantially true. A person so 
situated ought not to be heard to say that he does not 
know what his firm owns and owes. He must be held 
to have made a statement as to the assets and liabilities 
of his firm known by him to be untrue, or to have 
made the statement recklessly, without making that 
inquiry which good faith required he should make 
before making a statement intended to influence, and 
which he knew would influence, the sellers. In either 
case, appellants were entitled to avoid the sale so long 
as the goods sold were in the hands of any person not 
a bona fide purchaser. Appellees, having purchased 
solely in payment of existing debts, cannot claim to 
be such purchasers, although they may have known 
nothing of the untrue statements which induced ap- 
pellants to sell to Nordholtz & Co. Appellees having 
refused to deliver the goods sold by appellants to 
Nordholtz & Co., although demanded before they had 
disposed of any of them, it is the right of the latter to 
recover their value; but as the case is presented this 
court cannot, with certainty of doing justice, render a 
judgment. Appellees are liable only for the value of 
such goods sold by appellants as were received by 
them, and in the absence of evidence showing what 
part of the goods they did receive, or that this cannot 
now be accurately ascertained, resort should not be 
had to presumptions which may be drawn from facts 
proved. What goods appellants sold to Nordholtz & 
Co., is shown, and their value may, no doubt, be es- 
tablished with reasonable accuracy. It is, however, 
rendered probable that some of the goods may have 
been sold, in ordinary course of business, before the 
sale to appellees. If so, appellees have or ought to 
have it in their power to show what was so sold, by 
showing what they received; for they received all that 
had not been sold before their purchase. At the time 
appellees were notified of appellants’ election to avoid 
the sale, they still held the goods, and their refusal to 
deliver them made them wronz-doers, against whom, 
in the absence of direct evidence, much ought to be 
presumed. When demand was made, they became 
aware of the right of appellants, and then had it in 
their power to ascertain with accuracy,so faras the 
record shows, what goods belonging to appellants they 
held. It seems to us that it then became their duty to 
ascertain that fact, and if they failed to do so, and sold 
the goods to other persons, thereby depriving ap- 
pellants of the power to show what goods came into 
their hands, then they ought to be held liable for the 
value of all the goods sold by appellants to Nordholtz 
& Co. The burden of proof ought to rest on appellees 








to show what goods they received; and, as the case 
now appears from the record, if they fail to do this 
judgment ought to be rendered against them for the 
full value of the goods sold to their vendors by ap- 
pellants. Preston v. Leighton, 6 Md. 97; Whart. Ev. 
§§ 1265, 1266; 1 Greenl. Ev. § 37. The judgment will 
be reversed, and the cause remanded, that both parties 
may have opportunity so to present the case that 
justice between them may be done. It isso ordered. 


Contempt or Court — CONCEALMENT OF 
REPORTER IN THE JuRY Room.—The case of 
Choate, a newspaper reporter, who concealed 
himself in the jury room in order to learn the 
deliberations of the jury in the Flack case 
furnishes an interesting discussion, by the 
court of Oyer and Terminer of New York, of 
the subject of constructive contempt, not 
committed in the presence of the court. 
Judge Barrett in holding that a newspaper re- 


porter who conceals himself in the jury room. 


and remains there during the deliberations of 
the jury with the intent to publish an account 
of their discussion and the result in a news- 
paper and so publishes the same is guilty of a 
criminal contempt of court committed in the 
immediate presence of the court and sum- 
marily punishable, says: 


The question remains whether this plain contempt 
was committed in the immediate view and presence of 
the court. It certainly was committed during the sit- 
ting of the court. The sitting ofthe court was con- 
tinuous while the jury was deliberating. There was 
no adjournment or suspension of the sitting. The 
judge was actually upon the bench in the court-room 
during the earlier part of these deliberations. Later 
on the judge retired to the judges’ chambers in the 
same building and on the same floor with both the 
court-room and the jury-room. But the court was at 
all times in session and remained so until after the ren- 
dition of the verdict. The contempt was not commit- 
ted in the immediate view and presence of the judge. 
The judge however is not the court. A court has been 
well defined to be “‘an organized body, with defined 
powers, meeting at certain times and places for the 
hearing and decision of causes and other matters 
brought before it, and aided in this, its proper busi- 
ness, by its proper officers, viz., attorneys and counsel, 
to present and manage the business, clerks to record 
and attest its acts and decisions, and ministerial offi- 
cers to execute its commands and secure due order in 
its proceedings.” Burr. Dict. 

Lord Coke describes it to be “a place where justice 
is judicially administered.”” Referring to this defini- 
tion, Mr. Waite (Prac., vol. p. 221) says that the term 
“place” must be understood figuratively, for a court 
is properly composed of persons consisting of the judge 
or judges and other proper officers, united together in 
a civil organization and invested by law with the re- 
quisite functions for the administration of justice. 

This is a correct view of the subject. The court is 
clearly an organization invested by law with certain 
functions for the administration of justice. A con- 
tempt committed in the immediate view and presence 
of any constituent part of that organization, during 
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the sitting of the court, and tending to interrupt the 
proceedings of such constituent part, is a contempt in 
the immediate view and presence of the court. This 
was expressly held in Bergh’s Case, 16 Abb. Pr. (N. S.) 
284. The particular act there under consideration was 
the delivery tothe grand jury ofan aspersive letter 
from an unofficial person. This was deemed contempt- 
uous behavior committed during the sitting of the 
court. “I think,’ said the learned recorder “that the 
term ‘behavior’ may cover the writirg and delivery 
to the grand jury of a contemptuous and insulting let- 
ter. It is clear, from the elementary writers, and from 
what the Court of Appeals implied in the Hackley 
Case, 24 N. Y. 78, that the grand jury-room is an en- 
largement of the court-room and part of the court sit- 
ting. Handing to the petit jury, a letter containing 
remarks upon the case pending before them, has been 
at nisi prius adjudged a contempt, the jury for con- 
venience being outside of the court-room proper, it is 
true, but legally and technically, nevertheless, a part 
of the court sitting; and both the grand and petit 
jury-rooms were merely extensions of the court apart- 
ments, and are under equal jurisdsction.” 

In Commonwealth y. Cran:, 3 Penn. L. J. 453, the 
court said it was “clear that a grand jury are as much 
attached to the court as apetitjury. * * * Incon- 
templation of lawa grand jury are supposed to be 
personally present in court; * * * they differ from 
a petit jury only in this particular—the latter hear both 
sides of the case, but both receive legal information 
from the same tribunal.” 

Mr. Rapalje, in his work on Contempts, section 67, 
says that the grand jury, being merely an appendage 
to the court, the refusal by a witness to answer ques- 
tions put by them is a contempt of the court by whose 
order the grand jury wasimpanelled. For this propo- 
sition he cites many cases in this and other States, 
notably People vy. Naughton,7 Abb. Pr. (N. 8.) 421; 
People v. Kelly, 24 N. Y. 74, and People v. Fancher, 4 
Thomp. & Cook, 476. 

In People v. Naughton, Mr. Justice Pratt held that 
the grand jury was aconstituent part of the court of 
Oyer v. Terminer, and that its proceedings were a 
part of the proceedings of that court. 

In People, ex rel. Hackley v. Kelly, 21 How. Pr. 54. 
the supreme court of this department at General 
Term held that the grand jury was an adjunct of the 
court as well as the petit jury. It was there insisted 
that the commitment was illegal because the contempt 
did not occur in the presence of the court, but in the 
grand jury-room before the jury as an independent 
body. Leonard, J., answered the contention by say- 
ing that “when summoned, sworn and organized the 
grand jury are a constituent part of the court for the 
performance of the functions and duties devolved 
upon the court, as much as a body of twelve petit ju- 
rors impanelled for the trial of a person charged with 
crime. * * * Whenthe witness has been brought 
before the grand jury to testify he is for the time in 
the custody or under the control of the court and the 
grand jury. He stands in the same relation tothe court 
as a witness on the stand before the court and a petit 

ury.” 
; It will be observed that the reasoning in many of 
these grand jury cases proceeds upon the analogy to 
the petit jury. That the latter body is directly and 
immediately a constituent part of the court, and the 
petit jury-room an adjunct to the court, is treated 
throughout asa postulate admitting of no question. 
This becomes entirely clear when we free our minds 
from the popular notion that the judge is the court. 
He is a constituent part of the organization, but he is 





not the court. Noristhe court-room the court, nor 
the jury-room, nor the petit jury. The court is the 
totality of the constituent parts. It consists of the en- 
tire judicial organization for the trial of causes, and it 
is immediately present whenever and whereever—from 
the opening to the adjournment of the sitting—tkese 
constituent parts are actually performing the func- 
tions devolving upon them by law. 

If the judge happens to leave the bench and the 
court-room for a few moments, while counsel is sum- 
ming up to the jury, and during his absence an assault 
is made upon the speaker, can there be a doubt that a 
criminal contempt is thereby committed? This is not 
because the act is done in the court-room, but because 
it is done in the court. The court is in session and pres- 
ent, though the magistrate is temporarily absent. And 
further the jury may decide in the edurt-room in the 
presence of the judge, or they may retire to another 
room to deliberate, or they may even be left in the pri- 
vacy of the court-room itself—all persons in the latter 
case, including the judge, being excluded. Wherever 
they may be, so long as they are deliberating and per- 
forming the functions required of them by law, the 
court is there present, and a contempt then and there 
committed is committed in the immediate view and 
presence of the court. 

This conclusion is in precise accord with the view 
taken by the Supreme Court of the United States of 
the Federal statute relating to contempts. In Matter 
of Savin, 131 U. S. 268, the court examined the question 
as to when and where a court may be said to be pres- 
ent, and the opinion of Mr. Justice Harlan seems to be 
directly in point. ‘“‘We are of opinion,” said that 
learned judge, ‘‘that, within the meaning of the stat- 
ute, the court, at least when in session, is present in 
every part of the place set apart for its own use, and 
for the use of its officers, jurors and witnesses; and 
misbehavior anywhere in such place is misbehavior in 
the presence of the court. Itis true that the mode of 
proceeding for contempt is not the same in every 
ease forsuch misbehavior. Where the contempt is 
committed directly under the eye or within the view 
of the court, it may proceed upon its own knowledge 
of the facts and punish the offender without further 
proof and without issue or trial in any form (ex parte 
Terry, 128 U. 8. 289, 309); whereas in cases of misbe- 
havior of which the judge cannot have such personal 
knowledge, and is informed thereof only by the con- 
fession of the party or by the testimony under oath of 
others, the proper practice is by rule or other process 
to require the offender to appear and show cause Why 
he should not be punished. 4 Bl. Com. 286. But this 
difference in procedure does not affect the question as 
to whether particular acts do not, within the meaning 
of the statute, constitute misbehavior in the presence 
of the court. If, while Flores was in the court-room 
waiting to be called as a witness, the appellant had at- 
tempted to deter him from testifying on behalf of the 
government, or had there offered him money not to 
testify against Goujon, it could not be doubted that he 
would have been guilty of misbehavior in the pres- 
ence of the court although the judge might not bave 
been personally coguizant at the time of what oc- 
curred. But if such attempt and offer occurred in 
the h lway, just outside of the court-room, or in the 
witness-room where Flores was waiting, in obedience 
to the subpeena served upon him or pursuant to the 
order of the court, to be called into the court-room as 
a witness, must it be said that such misbehavior was 
not in the presence of the court? Clearly not.” 
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NEGOTIABLE INSTRUMENT—STIPULATION FOR 
ATTORNEY’s FeEes.—The Supreme Court of 
New Mexico in Exchange Bank v. Tuttle, 23 
Pac. Rep. 241, on the subject of the insertion 
in a note of a stipulation for the payment of 
attorney’s fees in case of forced collection 
says: 

This question of the allowance or the disallowance 
of attorney’s fees provided for in promissory notes and 
written contracts has been before the courts for many 
years in this country, and many learned opinions of able 
judges and courts have been rendered on both sides of 
the question. An examination of the authorities will 
show, however, that the fruitful cause of this con- 
trariety of opinionis due mainly to the varied forms 
in which the question is presented to the courts. One 
instrument sued on differs in its provision, upon that 
subject, from that of another. Therefore the phrase- 
ology of a decision, apparently applicable, may be, 
and often is found to be inapplicable when examined 
in the light of the facts before the court. Take the 
case of Oelrichs vy. Spain, 15 Wall. 231, cited by appel- 
lant. The case is sometimes cited as showing that the 
Supreme Court of the United States is opposed 
to the allowance of attorney’s fees in any case, 
whether provided for in the instrnment or not; 
but an examination of that case shows that it was a 
suit on an injunction bond, with no provision in the 
instrument for attorney’s fees, and the question in that 
case was whether attorney’s fees should be allowed as 
part of plaintiff’s damages, which is a very different 
proposition. The case of Bullock v. Taylor 39 Mich. 
173, cited by appellant, is not in point in this case. 
* * * Itis very apparent that this case was decided 
mainly upon the ground that such fees as were con- 
tracted were prohibited by the statute law or rules of 
court of Michigan; the contract, therefore, was in 
violation of law, and the court would not enforce it. 
In this territory we have no statute upon the subject. 
In Stoneman v. Pyle, 35 Ind. 104, the note provided for 
attorney’s fees in case suit was brought and it was 
sustained, the court saying: “Onthe maturity of the 
note, the maker knew precisely what he was bound to 
pay, and the holder what he was entitled to demand. 
* * * The stipulation for the payment of attorney’s 
fees could have no force, except upon a violation of his 
contract by the defendant,” etc. In Churchman vy. 
Martin, 54 Ind. 388, the court held void a note provid- 
ing for “10 per cent. attorney’s fees, if suit be insti- 
tuted.” It might be said, without examination that 
these two decisions are contradictory; but they are not 
so, for the reason that between the two decisions a 
statute had been passed in that State, as follows: 
‘That any and all agreeements to pay attorney’s fees, 
depending upon any condition therein set forth, and 
made part of any bill of exchange, acceptance, draft, 
promissory note, or other written evidence of indebted- 
ness, are hereby declared illegal and void.” Act 
March 10 1875. The provision was held to be void un- 
der the statute, because upon “condition.” ad not 
because it was against public policy. 

It may be admitted, however, that some of our ablest 
courts hold opposite views on some of the points aris- 
ing out of this question. Our own federal courts are 
somewhat divided in opinion; Judges Deady, Pardee, 
and Speer sustaining the validity of contracts for at- 
torney’s fees, while Judges Caldwell and McCrary take 
the opposite view. The early cases upon this subject 





were disposed to hold against the validity and also ne- 


gotiability of such contracts, a leading case being that 
of Woods v. North, 84 Pa. St. 407, placing it upon the 
ground of uncertainty; but in later decisions a differ- 
ent view is taken, and there is now large preponder- 
ance of decisions that where the amount provided for 
in a promissory note, at maturity, is fixed and certain, 
it is negotiable. Applying that test to the note sued 
on this case, we are of the opinion it is negotiable. 
The weight of authority is to the effect, also, that 
where a promissory note provides for a fixed and 
reasonable amount for attorney’s fees, ifthe note is 
collected by suit, it is valid, and will be sustained by 
the courts. Illinois, Iowa, Louisiana, Kansas, Ken- 
tucky, Indiana, Arkansas, Texas, Colorado, California, 
and the federal courts in Oregon, Kansas, and Georgia, 
sustain the validity of such notes. Pennsylvania, 
Minnesota, Wisconsin, Missouri, and the federal court 
in Arkansas are not disposed to enforce such provis- 
ions. 








THE STATUTE OF LIMITATIONS IN 
CASES OF FRAUD. 


I. 

. The General Policy of the Statute. 

History of the Extension of the Rule to Actions 

at Law, in England. 

. Particularity and Certainty Required in Plead- 
ing and Proving the Exceptional Matter, in 
England. 

4. Illustration. 

5. Similarity of the Law in the United States. 

6. Same Subject Continued. 

7. Summary of the Law in this Country—The Ex- 
ceptional Matter may be Pleaded and Proved 
as well at Law as in Equity. 

8. Only Secret or Concealed Fraud, and not Open or 
Patent Fraud, will Prevent the Running of 
the Statute. , 

9. Illustration. 

10. False Representations as to Public Records will 

not Avoid the S:atute. 
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1. The General Policy of the Statute.— 
Few things are better know in the law than 
that statutes of limitation were enacted in 
order ‘‘to promote repose by giving security 
and stability to human affairs. An impor- 
tant public policy lies at their foundation. 
They stimulate to activity and punish negli- 
gence. While time is constantly destroying 
the evidence of rights, they supply its place 
by a presumption which renders proof un- 
necessary. Mere delay, extending to the 
limit prescribed, is itself a conclusive bar.’ ! 
Although such statutes were not, originally, 
in England, by express terms, to be applied 
to proceedings in the courts of equity, as 
distinguished from courts of law, still the 

1 Wood v. Carpenter, 101 U. S. 135, 1389. The several 
English and American statutes are collected in Angell 


on Lim. (6th ed.) Appendix (1876); Wood on Lim. 
(1883) Apperdix. 
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former came to acknowledge their binding 
force, upon the trite analogy that equity 
follows the law.? Indeed, so fixed had this 
practice become in the courts of chancery 
that exceptions thereto in cases of fraud‘ had 
to be invented and applied in order to do 
equity. In this way the chancellors came to 
determine, in certain cases for relief on the 
ground of fraud, that as fraud is a secret 
thing, and may remained undiscovered for a 
length of time, the statute of limitations 
shall not operate, because, until discovery, 
the title to avoid it does not completely arise ; 
and that pending the concealment of the 
fraud, the statute ought not in conscience to 
run. 

2. History of the Extension of the Rule to 
Actions at Law, in England.—This exception 
to the statute, while allowed in equity, could 
not be invoked at law until the passage of 
the judicature acts of 1873, which were con- 
strued to extend the application of the ex- 
ception to actions at law. Thus, where, in 
1856, fraudulent concealment was set up as 
an answer to the plea of the statute in the 
replication of plaintiff, the latter was disal- 
lowed, and the plaintiff was left to his remedy 
in equity.* But, in 1882, in an action to 
recover by way of damages money lost by 
the fraudulent representations of the defend- 
ant, a reply to a defense of the statute that 
the defendant did not discover and had not 
reasonable means of discovering the fraud 
within six years before the action, and that 
the existence of such fraud was fraudu- 
lently concealed by the defendant until within 
six years, was held good by the court of 
appeal.® 

3. Particularity and Certainty Required in 
Pleading.—In ail of the English cases cited, 
it will be observed that the party, who relied 
upon special matter in avoidance of the bar 


2 Hovenden v. Lord Annesly,2 Sch. & Lef. 681, 634. 

8 Jd. Booth v. Lord Warrington, 4 Bro. Parl. Cas. 
163; Bond v. Hopkins, 1 Sch. & Lef. 431; South Sea 
Co. v. Wymondsell, 3 P. Wms. 143; Dean v. Thwaite, 
21 Beav. 480; Ecclesiastical Commissoners v. North 
Eastern Ry. Co., 4 Ch. D. (L. R.) 845. 

4Hunter v. Gibbons, 1 Hurls. & Nor. 459. Simi- 
liter: Imperial Gas Light Co. v. London Gas Light 
Co., 10 Ex. 39. See note to American edition. Phil. 
1855 by J. I. C. Hare, p. 44; Amy v. Watertown, 130 
U. S. 820, 324, 325; 29 Cent. L. J. 2. 

5 Gibbs v. Guild, 9 L. R. 2 B. Div. 59; affirming s. c. 
8 Id. 296; Barber v. Houston, 14 L. R. (Ir.) Ex. Div. 
273 (1884); affirmed on appeal, 18 L. R. (Ir.) App. 2 
B., C. P. & Ex. Div. 475 (1885). 








of the sfatute, was required to plead the 
same in the clearest and most circumspect 
manner, whether by bill or replication, as 
the nature of the case required, and that 
strict proof alone sufficed to sustain the ex- 
ception. If a plaintiff intends to rely on 
fraud committed by the defendant as an an- 
swer to a plea of the statute, it must be re- 
plied specially and cannot be taken advantage 
of under the replication that the latter did 
promise within six years.’ 

4. Illustration. — The continuous fraudu- 
lent and intentional concealment of the fraud, 
until the same might or ought to have been 
discovered by the party injured, alone, gives 
the equity for relief, in England and Ireland. 
The Irish case of Barber v. Houston,® illus- 
trates the question of pleading as well as the 
exact nature of the special matter which will 
avoid the bar of the statute.? This was an 
action for deceit to recover damages for 
fraudulent representation as to the sheep 
carrying powers of a large tract of country, 
stated to be undiscoverable until several 
generations of sheep had been reared ‘upon 
the lands, whereby plaintiff was induced to 
take leases thereof. The defendant pleaded 
the statute of limitations. The reply set up 
that the plaintiff could not by the exercise of 
reasonable diligence have discovered the 
fraud or that the representation was untrue 
and fraudulent, until within six years before 
the commencement of the action. To this 
the defendant demurred and the court held 
in effect that the reply was insufficient, that 
the same could not be treated as amounting 
to a reply of fraudulent concealment of the 
fraud within the principle of Gibbs v..Guild,” 
and that concealment of the fraud alleged is 
always a question of fact and must be averred 
if relied on as a ground for equitable relief 
against the statute. Palles, C. B., said:" 
‘‘Now does this reply show a state of facts 
which renders it against conscience in the 


6 See §§ 21-25, post. 

7 Clark v. Hougham, 3 D. & R. 322; 2 B. & C. 149; 
followed in Moore y. Granby M. & S. Co., 30 Mo. 86, 
91. See also Ecclesiatical Comm’rs. v. N. E. Ry. Co., 
4 Ch. Div. (L. R.) 845. 

814 L. R. (Ir.) Ex. Div. 273; 18 Id. App. 2 B., C. P. 
& Ex. Div. 475. 

921 James I,ch. 16,111, was there construed, with 
regard to the limitation of six years in actions upon 
the case. 

109 Q. B. Div. 59. 
14 L. R. (Ir.) Ex. Div. 283 Cot. 
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defendant to rely upon the statute of limita- 
tions? The equity to prevent him relying 
upon it is, as Ihave shown, rested by Brett, 
L. J., upon the fraudulent concealment by 
the defendant from the plaintiff of the ex- 
istence of the cause of action. That con- 
cealment was in Gibbs v. Guild,” stated as a 
fact in the replication. The distinction be- 
tween that case and the present is, that here 
the allegation of concealment which is the 
entire foundation of the equity is absent. 
To hold, therefore, the present reply good, 
we should hold as a matter of law that every 
fraudulent representation involves a contin- 
uous fraudulent and intentional concealment 
of the fraud until the injured party might or 
ought to have discovered it.’’ 

5. Similarity of the Law in the United 
States.—The law in this country in both the 
federal and State courts is the same and has 
been formulated with great precision by 
statute and construction. The rule applies 
to legal as well as to equitable proceedings, 
with but few exceptions.” In New Jersey there 


129 Q. B. Div. 68. 

13 Porter v. Smith, 65 Ala. 169; Wear v. Skinner, 46 
Md. 257, 24 Am. Rep. 517; Amy v. Watertown, 130 U. 
S. 320, 325, 325; 29 Cent. L. J.2; Angell Lim. § 186. 
And unless congress has otherwise provided, State 
statutes of limitations are applied to controversies in 
the courts of the United States with the same effect as 
they would be if the controversy were pending in the 
courts of the State. Martin v. Smith, 1 Dill. 8, 93; 
Jones v. Van Doren, 130 U. S. 684, 692, 693,9 S.C. 
Rep. 685; Wood v. Carpenter, 101 U. S. 135; Natl. 
Bank v. Carpenter, Jd. 567. But see Kirby v. Lake 
Shore, ete. R. R. Co., 120 U. S. 130, 186, § 7, post. In 
New York the statutes upon this subject have been 
altered from time to time. The original code pro- 
vided that in an action for relief on the ground of 
fraud the cause of action is not to be deemed to have 
accrued until the discovery of the fraud. (Laws 1848, 
p. 512, ch. 379, § 71, subdivision 6.) But by an amend- 
ment in 1849, that provision was limited to cases which 
prior to the code were solely cognizable by the court 
of chancery. (Laws 1849, p. 635, ch. 438, § 91, subd. 6; 
Wait’s Anno. Code, § 91, subd. 6.) The provision as 
thus amended was held not to apply to cases formerly 


_ cognizable by the court of chancery in which there 


was a concurrent remedy at law. Fvot v. Farrington, 
41 N. Y. 164. To avoid the harshness ofthat rule, the 
fifth subdivision of section 382 of the present code was 
adopted so as to allow ‘fan action to procure a judg- 
ment, other than forasum of money, onthe ground 
of fraud in a case which on the thirty-first day of De- 
cember, 1846, was cognizable by the court of chancery. 
The cause of action, in such a case, is not deemed to 
have accrued, until the discovery, by the plaintiff, or 
the person under whom he claims, of the facts consti- 
tuting the fraud.” (Embraced in Throop’s Anno. 
Code, N. Y. 1882, 1887, § 382.) Even under this 
amendment, relief was denied where the action, 
though equitable, was not necessarily founded in 





are distinct courts of equity, and no statute 
gives the right to set up fraud in avoidance 
of the statute in an action at law. There- 
fore, a party seeking relief in sucha case 
will be left to his remedy in the courts of 
equity.“ But, generally in those States 
which are governed by codes prescribing but 
one form of action, special statutes provide 
that an action for relief on the ground of 
fraud may be commenced within a certain 
period of limitation, and that the cause of 
action in such case shall not be deemed to 
have accrved until the discovery by the ag- 
grieved party of the facts constituting the 
fraud. And these provisions apply equally 
to causes of action formerly cognizable either 
in equity or at law. But, in some of the 


fraud. Carr v. Thompson, 87 N. Y. 160 (1881). See 
also Miller v. Wood, 48 N. Y. Sup. Ct. (41 Hun), 600 
(1886), which gives the history of legislation on this 
subject in New York and decides that when the only 
relief asked for is a money judgment for damages, the 
provision last mentioned does not apply. See Kirby 
v. Lake Shore, etc, R. R. Co., 120 U. S. 130, 186, et seg. 
where reference is made to the New York statute. In 
North Carolina, at the present time, they have a simi- 
lar statute (Code N.C. § 155) providing for relief 
“in cases which heretofore were solely cognizable by 
courts of equity, and there it was decided that the 
statute did not apply to an action to set aside a com- 
promise entered into by plaintiff through the fraudu- 
lent representations of the defendant. Jaffrey v. 
Bear, 9 S. E. Rep. 382 (1889), following Egerton v. 
Logan, 81 N. C. 178; Spruill v. Sanderson, 79 Jd. 466; 
Blount v. Parker, 78 Jd. 132. In Alabama, which has 
separate chancery courts, the supreme court, in a 
recent case coming from one of those courts, held 
that, under the Code of Ala. 1886, § 2630, giving relief 
for fraud from the time of the discovery thereof, the 
bill stated matter in avoidance of the statute of lim- 
itations which would have been available at law, and 
in the absence of special averments showing the neces- 
sity of equitable relief, the bill was dismissed. Tilli- 
son v. Ewing,6 South. Rep. 276 (1889). Iowa has 
a similar statute, Code Iowa, §§ 2529, 2530. In 
Tennessee, fraud or concealment of the cause of ac- 
tion did not constitute an exception to the statute of 
limitations. Porter v. Cocke, Peck (Tenn.), 30; Cocke 
v. MeGinniss, Mart. & G. (Tenn.) 361; McIver v. 
Ragan, 2 Wheat. 25. 

14 Board of Freeholders v. Veghte, 44 N. J. L. 509; 
Todd v. Rafferty, 30 N. J. Eq. 254, 258. 

15 Humphrey v. Carpenter, 39 Minn. 115, construing 
Stat. Minn. 1878, ch. 66, § 6, subsec. 6; Martin v. 
Smith, 1 Dill. 85, 93, e¢ seqg., construing 2 Wag. Stat. 
Mo. 918,§ 10, subd.5 (now R.S. Mo. 1879, § 3230); 
Boyd v. Blankman, 29 Cal. 44; Croghan v. Spence, 71 
Cal. 124; Clagett v. Crall, 12 Kan. 393; Young v. 
Whittenhall, 15 Jd. 580; Perry v. Wade, 31 Kan. 428; 
Loach v. Picket, 36 Kan. 216; Helman v. Davis, 24 
Neb. 798; Parker v. Kuhn, 21 Jd. 418; O’Dell v. 
Rogers, 67 Wis. 168; Tompkins v. Hollister, 60 Mich. 
470; O’Dell v. Burnham, 61 Wis. 562,21 N. W. Rep. 
635; Amy v. Watertown, 130 U. S. 320, 324, 325; 29 
Cent. L. J. 2. 
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States, the time within which the discovery 
must have been made, is definitely pre- 
scribed. Thus in Missouri and Kentucky, 
the facts constituting the fraud must have 
been discovered within ten years from the 
perpetration or consummation of the fraud, 
and the limitation of five years within which 
to commence the action is then to be applied."® 

6. The same Subject Continued. — In Mas- 
sachusetts, and generally in the New England 
States, as well as in several other States, 
there are statutes as to fraudulent conceal- 
ment of the cause of action such as will pre- 
vent the running of the statute of limitations. 
They differ somewhat in their phraseology 
from the class of laws referred to in the pre- 
ceding section, but the construction placed 
upon them by the courts has shown that 
their purpose is similar to that of the latter.” 


16 R. S. Mo. 1879, § 83230; Martin v. Smith, 1 Dill. 85, 
93, 99, et seq. where Dillon, J., held in substance that 
the fraud which was intended to displace the statute 
just cited is secret or concealed fraud, that the com- 
plaining party could not for ten years shut his eyes to 
such facts as he might have known; that if he had 
notice of the facts constituting the fraud or of facts 
sufficient to put him upon his inquiry, he will be ad- 
judged to have discovered the fraud from the time he 
acguired such knowledge. The learned judge ap- 
proved of the doctrine applied by Curtis, J., in Carr 
v. Hilton (1 Curt. 390, 393), i. e., holding the plaintiff 
to know all that the information he is possessed of 
makes it his duty, as a reasonable man, ordinarily vig- 
ilant in protecting his own interest to know or to 
learn, and concludes that the statute merely re-enacts 
the doctrine which had been established by courts of 
equity as to the effect of fraud in preventing the run- 
ning or operation of statutes of limitation. See § 20, 
et seq. post; Leavenworth Co. Comm’rs. v. Ry. Co., 5 
McCrarv, 508; Bent v. Priest, 86 Mo. 475, 10 Mo. App. 
543,561, 562; Gen. Stat. Ky. ch. 71, art. 3, §§ 2,6; 
Brownv. Brown (Ky.), 11S. W. Rep. 4 (1889); Hahn 
v. Bellevue (Ky.), 3 S. W. Rep. 132; King v. Graham, 
84 Ky. 482; Dorsey v. Phillips, 84 Ky. 420. In Mis- 
souri, Hunter v. Hunter, 50 Mo. 445, construes the 
earlier law, 2 R. S. 1855, ch.102, § 3 (p. 1048), which was 
broader than the present § 3230, R. S. Mo. 1879, in not 
limiting the time of discovery to “‘any time within ten 
years,”’ but the remarks of the court as to the mean- 
ing of the term “discovery” are still pertinent, even 
though this case as wellas Thomas v. Matthews, 51 
Mo. 107, were overruled by Rogers v. Brown, 61 Mo. 
187,191, and Reisse v. Clarenbach, Jd. 310, 315, upon 
the point that the section in question did not apply to 
actions for the recovery of real property but only to 
personal actions. 

17 Pub. Stat. Mass. 1882, ch. 197. § 14. Manufacturer’s 
Nat’l. Bank v. Perry, 144 Mass. 313; Walker v. Soule, 
138 Mass. 170; Nudd v. Hamblin, 8 Allen, 180; Quimby 
v. Blackey, 63 N. H. 77; Coolidge v. Alcock, 30 N. H. 
329; Thurston v. Lowder, 40 Me. 197; Wood v. Car- 
penter, 101 U. S. 135, and Nat’! Bank v. Carpenter, Id. 
567, construing the Indiana statute,2 R. 8. Ind. 1876, 
p. 128. “If any person liable to an action shal] conceal 
the fact from the person entitled thereto, the action 





7. Summary of the Law in this Country. — 
The exceptional matter may be pleaded and 
proven as well in law as in equity. To sum- 
marize, now, what has been decided in this 
country, the first proposition may be stated 
as follows: The special matter relied on to 
defeat the limitation of the statute may be 
pleaded and proven both at law and in equity. 
We have already seen that there are a few 
States, in which this rule will not apply, or 
where, as in New York and North Carolina, 
the freedom of invoking the same is ham- 
pered by peculiar statutory regulations as to 
the character of the actions in which the ex- 
ceptions may be pleaded. 

The Supreme Court of the United States 
in which, by the nature of the cases coming 
before it, there is generally a separate juris- 
diction as between law and equity proceed- 
ings, has held that it was not in equity bound 
by the statutes of limitations of the several 
States even in cases which originally involved 


may be commenced at any time within the period of 
limitation after the discovery of the cause of action.” 
Miller v. Powers (Ind.), 21 N. E. Rep. 455 (1889), cit- 
ing Pennsylvania cases to the same effect. See also 
Churchman vy. Indianapolis, 110 Ind. 159; Stone v. 
Brown (Ind.),18 N. E. Rep. 392 (1888); Dicksen v. 
Hays (Pa.),7 Atl. Rep. 58; Hughes v. First Nat’l. 
Bank (Pa.), 1 Atl. Rep. 417; Binney’s Appeal, 116 Pa. 
St. 189; Sankey v. McElevey, 104 Pa. St. 265; Connor 
v. Goodman, 104 Ill. 365; Means v. Jenkins, 18 III. 
App. 41, 44; Vigus v. O’Bannon, 19 Ill. App. 241. In 
Missouri, a parallel provision has long been one of the 
sections of the statutes of limitation, § 3244, R. S. Mo. 
1879: “If any person, by abseonding or concealing 
himself, or by any other improper act prevents the 
commencement of an action, such actions may be 
commenced within the time herein limited after the 
commencement of action shall have ceased to be so 
prevented.’’ This section is broader than § 3230, R. S. 
Mo. 1879, being applicable to both real and personal 
actions, the Jatter being by its terms limited to per- 
sonal actions. Rogers v. Brown, 61 Mo. 187, 193; 
Reisse v. Clarenbach, Jd. 310, 315. It has been the 
uniform construction that § 3244 was not designed to 
protect plaintiffs who were simply ignorant of the ex- 
istence of the facts entitling them to bring suit unless 
that ignorance is occasioned or brought about by 
some improper conduct on the part of the defendant. 
It isthe doing of some improper act, calculated to 
throw the party plaintiff off his guard, some act of 
concealment or suppression where the party ought to 
speak, that suspends the operation of the statute of 
limitations. Hoffman v. Parry, 28 Mo. App. 20, 27; 
Wells v. Halpin, 59 Mo. 95; Foley v. Jones, 52 Mo. 64; 
Taylor v. Newby, 13 Mo. 159. See also, Bobb v. Ship- 
ley, | Mo. 229; Arnold v. Scott,2 Mo. 14; Harper v. 
Pope, 9 Mo. 402; Nelson v. Beveridge, 21 Mo. 22, 24, 
which traces the origin of this section to Kentucky 
and Virginia. Reisse v. Clarenbach, 61 Mo. 310, 315; 
Battle v. Crawford, 68 Mo. 280. See also Burr v. 
Williams, 20 Ark. 171, 185, 186. 








— Oem» Aaimsaitmi A hCUDlUre CU CA 


be OO ws 











Vou. 30. 


THE CENTRAL LAW JOURNAL. 373 








their construction; that the equity practice 
of the courts of the United States is the same 
everywhere inthe United States, and they 
administer the same system of equity rules 
and equity jurisdiction throughout the whole 
of the United States without regard to State 
laws. Still, this court has sustained excep- 
tions to the statute of limitations of the States 
in both law and equity cases. 

In those States in which there is but one 
form of action under codes of civil procedure 
there is no difficulty in applying the excep- 
tion in any action, whether formerly cogniz- 
able at law or in equity.“ And the weight 
of authority clearly supports that practice.” 

8. Only Secret or Concealed Fraud, and 
not open or Patent Fraud will Prevent the 
Running of the Statute. — As to the kind of 
fraud contemplated: The fraud which shall 
operate to displace the statute or prevent its 
application is secret or concealed fraud, a 
fraud unknown to be such to the party in- 
jured thereby. In a leading case” on the 
subject Lord Redesdale said: ‘‘That as 
fraud is a secret thing, and may remain un- 
discovered for a length of time, during such 
time the statute of limitation shall not oper- 
ate, because, until discovery, the title to 
avoid it does not completely arise. Pending 
the concealment of the fraud, the statute 
ought not in conscience to run. That the 
fraud must be secret or concealed, not open, 
known or visible, to prevent the bar of the 
statute is distinctly asserted in many Amer- 
ican cases.~ It is declared, indeed, that no 
case can be found where the statute has been 
avoided, at law orin equity, unless on the 


18 Kirby v. Lake Shore, etc. R. R. Co., 120 U.S. 130, 
136, referred to in Jaffrey v. Bear (N. C.), 9S. E. Rep. 
382 (1889); Wood v. Carpenter, 101 U. S. 135; Nat’l. 
Bank v. Carpenter, Jd. 567. 

19 § 5, notes 15 and 16, ante. 

20 Id. See also Porter v. Smith, 65 Ala. 169; Wear v. 
Skinner, 46 Md. 257, 24 Am. Rep. 517; Angell on Lim. 
§ 186. 

21 Martin v. Smith,1 Dill. 85; Wood v. Carpenter, 
135. 

22 Hovenden’v. Lord Annesly, 2 Sch. & Lef. 624, 
cited in Martin v. Smith, 1 Dill. 185. 

2% Troup v. Smith, 20 Johns. 33, 47, 48; Stearns v. 
Page, 7 How. 819, 829; Carr v. Hilton, 1 Curt. 230, Jd. 
390; McLain v. Ferrell, 1 Swan. (Tenn.) 48; Bucknor 
v. Caleote, 28 Miss. 482; Young v. Cook, Jd. 320; Wil- 
son v. Joy, 32 fd. 233; Cook v. Lindsey, 34 Jd. 451; 
Campbell v. Vining, 25 Ill. 525; Farnum v. Brooks, 9 
Pick. 212; Phalen v. Clark, 19 Conn. 421; Moore v. 
Green, 2 Curt. 202; s. c. affirmed, 19 How. 69 72; 
Angell on Lim. ch. NVIIL; Sugd. on Vend. 612, pl. 17. 





ground of fraudulent concealment on the 
defendant’s part.™ 


In Carr v. Hilton,* Curtis, J., said: ‘‘Stat- 
utes of limitation do not run in cases of 
fraud while it is secret. It is objected that 
the bill does not contain any averment that 
the cause of action was fraudulently con- 
cealed. But it does state a case of secret 
fraud, and it would be difficult to distinguish 
this from fraudulent concealment. A secret, 
or what is the same thing, concealed fraud, 
is a fraudulent concealment of the cause of 
action.’’ * 


9.*Illustration.—This point is well illus- 
trated by the case of Bent v. Priest.” This 
was an action to recover from one, who had 
acted both as buyer and seller while occupy- 
ing a fiduciary capacity for his principal and 
who had made a profit for himself by a secret 
transaction which was not discovered until 
shortly before the action was commenced. 
The court in determining how the statute of 
limitations was to be applied, said: ‘‘Many 
authorities do hold that in cases of construc- 
tive trusts and frauds, the statute will begin 
to run without regard to the time of discov- 
ery. This appears to be due to the fact that 
often in such cases the facts are open and 
the law frequently draws its conclusion with- 
out regard to the motives, because of the 
confidential relation of the parties. Much, 
we think, depends upon the fact whether the 
fraud is a secret or open one. If the sub- 
stantial facts constituting the fraud, in cases 
like the one under consideration, were open, 
it is believed, under the equity rules, the 
statute of limitations would have been ap- 
plied at once, but if these facts were in their 
nature secret and were unknown, it is be- 
lieved the statute would not begin to run 
until they were discovered, there being no 


24 Bishop v. Little, 3 Greenl. (Me.) 405. 

2% 1 Curt. 230, Id. 390. 

26 This rule is, perhaps, best expressed by Brett, L. 
J.,in Gibbs v. Guild. 9 Q. B. Div. 69: “It seems to 
me that there is some little confusion in the expres- 
sions used in some cases as to the origin of the cause 
of action being a fraud. That is not the fraud which 
raised the equity; but if there was a cause of action, 
and if its existence was fraudulently concealed from 
the plaintiff by the defendant who had given the cause 
of action, it was then that the plaintiff’s equity arose, 
notwithstanding that his cause of action had arisen 
more than six years before.” 

27 86 Mo. 475, 487, 489, 490; on appeal from and af- 
firming s. c. 10 Mo. App. 543, 561, 562. 
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want of diligence on the part of the com- 
plainant.’’ * 

10. False Representation as to Public 
Records will not avoid the Statute. — In this 
connection, we may also mention that class 
of cases in which false representations as to 
the contents of public records have been 
urged as ground for avoiding the operation 
of the statute. But such representations, 
however reprehensible from a moral point of 
view, and made with the intention of over- 
reaching gullible persons as to the contents 
of deeds in a recorder’s or register’s office, 
or the recitals in orders of a probate court, or 
a court having jurisdiction over insolvency 
proceedings, have never been held to consti- 
tute fraudulent concealment of a cause of 
action or a valid reason in anyway for giving 
relief against the running of the statute on 
the ground of fraud. The rule in such cases 
is that a party is presumed to know whatever 
he might with reasonable diligence have dis- 
covered, and when the fundamental facts 
upon which the alleged frauds rest, are mat- 
ters of public record, open to inspection, 
ignorance of the fraud will not stay the run- 
ning of the statute.” 

Smion OBERMEYER. 

St. Louis, Mo. 


% But see Kline v. Vogel, 90 Mo. 239, where the 
court followed the doctrine announced in Sullivan v. 
R. R. Co., 94 U.S. 807, and held that in a case of 
laches the court would act upon its own inherent rules 
altogether outside and independent ofthe statute of 
limitations; that to let in the defense that the claim 
is stale and that the bill cannot therefore be sup- 
ported, it is not necessary that a foundation should be 
laid by any averment in the answer of defendants 
and that, as the circumstances might demand, some- 
times a period longer than the statutory bar, some- 
times a period short of the same, would be sufficient 
to substantiate the defense of laches. See also Nat. 
Bank v. Carpenter, 101 U.S. 567,568; Brown v. County 
of Buena Vista, 95 Jd. 157; Duncan v. Lyon, 3 Johns. 
(N. Y.) Ch. 351; Leavenworth County Comm’rs. v. 
Ry. Co., 5 McCrary, 508. 

29 Hecht v. Slaney, 72 Cal. 363, 14 Pac. Rep. 88; 
Walker v. Soule, 188 Mass. 570; Hawley v. Page 
(Iowa), 42 N. W. Rep. 193 (1889); Francisv. Wallace, 
Id, 283 (1889) ; Reisse v. Clarenbach, 61 Mo. 310; Kuhl- 
man V. Baker, 50 Tex. 630; Cotton v. Brown, (Ky.), 
48. W. Rep. 294; Brown v. Connell, 8 Ky. 403; Nudd 
v. Hamblin, 8 Allen, 130; Board of Supervisors v. 
Vincent, 65 Mich. 503; Binney’s Appeal, 116 Pa. St. 
169, 189. 











BANKS—FORGED CHECKS. 


PEOPLE’S BANK V. FRANKLIN BANK. 


Supreme Court of Tennessee, December 31, 1889. 


1. Banks—Forged Checks—Depositors. — When a 
bank pays the forged check of a depositor, the loss 
must fall on the bank and not on the depositor, unless 
the negligence of the latter has induced or brought 
about the payment by the bank. 


2. Banks—Forged Checks—Recovery from Indorsee. 
—When one bank accepts and cashes a forged draft 
drawn on another bank, without requiring or preserv- 
ing any identification of the holder thereof, and sends 
it with its indorsement to the drawee, the latter upon 
the discovery of the forgery may recover from the 
first bank the money paid to it thereon. 


FOLKES, J.: Young was a depositor of the 
complainant bank. His name was forged toa 
check drawn on the complainant, payable to 
the order of one Morgan. Morgan’s name was 
also forged as an indorser on the check. This 
check, with the forged name of Young, the maker, 
and of Morgan, the indorser, was presented to the 
defendant, the Franklin bank, and was cashed, or 
purchased by the defendant, and transmitted, af- 
ter indorsement, by the defendant to the com- 
plainant bank by mail. The complainant bank 
had and kept an account with the defendant 
bank, and upon the receipt of the check passed 
the amount thereof to the credit of the defend- 
ant bank. The complainant bank was located and 
did business at Springfield, in the county of Rob- 
ertson; the defendant bank was located and did 
business at Clarksville, in Montgomery county. 
The check which had been received by the com- 
plainant bank and passed to the credit of defend- 
ant bank, as above stated, on December 8, 1888, 
was ascertained ninteen days thereafter to bea 
forgery ; this discovery being made by the deposi- 
tor, Yourg, when he came to examine his pass- 
book, together with his checks returned therewith. 
Thereupon the complainant bank canceled the 
charge against Young, the depositor, and at once 
notified the defendant bank of the forgery, and 
demanded that the same be made good by the de- 
fendant bank. Upon refusal, complainant filed 
this bill to recover the amount of the check, as 
having been paid by it through mistake upon 
the forged check, charging in the bill the facts 
above stated, and also the further fact that when 
presented the check bore the indorsement of the 
defendant bank, and that upon the faith of such 
indorsement the compleinant’s teller accepted the 
check, and gave credit to the defendant bank, with 
less careful scrutiny of the genuineness of the 
drawer’s signature, by reason of the confidence 
reposed in the genuineness of the paper, as evi- 
denced by the indorsement of the defendant bank. 
The defendant answered the bill, admitted that 
he had received and cashed the check as charged, 
and stating that it was unable to furnish the 
names of the party or parties by whom the check 
had been presented, and to whom it had been 
paid by it, but presumed that it had required 
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identification; but of this they do not remember. 
The allegations of the bill were sustained by the 
proof; but the chancellor, being of opinion that 
the plaintifi should, at its peril know the genuine- 
ness of the signature of its depositor, refused the 
relief prayed for, and dismissed complainant’s 
bill, from which complainant has appealed, as- 
signing errors. 

The general rule undoubtedly is that the bank 
has, at its peril, to know the genuineness of the 
signature of its depositor; and if it pays a forged 
check, the loss must fall upon the bank, and not 
upon the depositor, except in cases where the 
negligence of the depositor has induced or 
brought about the payment by the bank. This 
duty with reference to the bank may be said to 
be an exception to the general rule that money 
paid by mistake can be recovered, and to the gen- 
eral statement of another equally well-settled rule, 
that payment of a forged paper conveys no title; 
fcr it is wellsettled that the deposit of a forged 
paper conveys no title, for it is well settled that 
the deposit of a forged bill or base coin created 
no indebtedness, although credited to the deposi- 
tor’s account, for the reason that payment in such 
material could not discharge a debt, and cannot 
create one, The bank is not only responsible to 
the depositor where the check, with the deposi- 
tor’s signature forged, is paid by the bank, ex- 
cept where the depositor has been guilty of neg- 
ligence sufficient to mislead the bank, but the 
bank is precluded from recovering from a party to 
whom the forged check has been paid, where such 
party, being without fault, would be prejudiced 
by being required to refund to the bank, upon 
whom rests the duty of determining the genuine- 
ness of the depositor’s signature. Notwithstand- 
ing some conflict of authority upon the subject, 
a careful investigation of the adjudged cases and 
the text-books leads us to the conclusion that the 
bank can recover of a party to whom payment is 
made on a forged check, indorsed by the party to 
whom paid, where the party to whom paid has 
been guilty of negligence in receiving and indors- 
ing the check; for, notwithstanding the negli- 
gence to some degree that the paying bank has 
been guilty of in paying the forged check with- 
out detecting the forgery of its depositor’s signa- 
ture, it often happens, or may happen, that the 
party to whom payment is made has been guilty 
of the first negligence in purchasing and indors- 
ing the forged paper. The bank upon whom the 
check is drawn, in the practical administration of 
banking business, may well be lulled to a less 
careful scrutiny ofits depositor’s check, where 
the same is indorsed by another bank with which 
it is in correspondence or interchange of busi- 
ness, than it would exercise in accepting and 
paying the same check, not so indorsed, toa 
stranger. The indorsement of the check by the 
payee may be said ordinarily to be a guaranty of 
the genuineness of the indorsements theretofore 
on the paper, and also of the genuineness of the 
drawer’s signature; subject, perhaps to some ex- 








ception in particular cases, as, for instance, where 
the indorsement is made after the genuineness of 
the preceding signature has been approved by the 
paying bank. 

Applying these principles to the case at bar, we 
are of opinion, and so adjudge, that the first fault 


was with the defendant bank. This bankaccepted | 


and cashed a check drawn ona bank in another 
county, to which the name of the drawer and the 
payee had both been forged, and, so far as the 
record discloses, without requiring any identifica- 
tion of the parties to whom such payment was 
made; certainly without preserving any evidence 
of the identity of such parties for the benefit of 
itself or of others who might be injured by such 
forgery. The complainant bank, upon receiving 
such check in due course of mail for deposit to 
the credit of defendant, might well rely upon the 
exercise of due prudence and diligence on the 
part of its depositor, the defendant bank, and 
might well regard the latter’s indorsement of the 
check as significant of the fact that such pru- 
dence had been exercised, and, if not, that the in- 
dorsement would stand as a guaranty to the pay- 
ing bank from loss that might otherwise fall upon 
it by reason of its passing the amount ofthe check 
to the credit of such indorser. Such would not 
only seem to be sound in theory, and supported 
by authority, but is in accordance with the proof 
in this ease; and it is a matter of such general in- 
formation that perhaps the court might be war- 
ranted in taking judicial knowledge of it, that, in 
dealings between banks, and especially with re- 
ference to clearings and clearing-houses, banks 
will adjust and pay differences between each other 
or between itself and the elearing-house, upon the 
faith of tre indorsement by other banks of the 
checks involved in such settlement, before they 
examine the signature to the check involved or 
embraced in the settlement, relying on such in- 
dorsements as protecting it in such payment, 
should a subsequent and more careful scrutiny of 
the signatures disclose forgeries in the making 
and indorsing of the checks so paid. Mr. Daniel, 
in his work on Negotiable Instruments, after dis- 
cussing and criticising the cases that are supposed 
to hold a bank liable at all hazard, and to the 
last extremity, where it pays the check with the 
signature of its depositor forged, lays down the 
rule substantially as we have stated it. 2 Daniel, 
Neg. Inst. §§ 1655, 1657, with cases cited in the 
notes. And the rule is stated by the learned con- 
tributor to the article on forged checks in 3 Amer. 
& Eng. Cyc’op. Law, 233, as follows: ‘Where, 
however, the loss has been traced to the fault 
or negligence of the drawer or holder, it will be 
fixed upon him.’’ See cases citedin notel. And 
on page 225 of 3 Amer. & Eng. Cyclop. Law it is 
said: ‘Also the holder by indorsing a check 
warrants the genuineness of all prior indorse- 
ments.’’ See note 1, citing numerous cases, 
among which is the case of Harris v. Bradley, 7 
Yerg. 310, where Judge Green lays down the doc- 
trine as to the effect of an indorsement in guar- 
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antying the genuineness of prior indorsements, in 
the language as quoted. Itis true that in the 
Teunessee case the language was used with refer- 
enve to a note, and not acheck, and such may 
also be the case with other of the authorities cited 
in said note which we have not examined. 

Now, while we concede there is quite a differ- 
ence between this rule, as applicable to indorsers 
on commercial paper, as applied to checks, so far 
as the liability of the drawer is concerned, yet we 
see no reason why the bank should not have the 
benefit of such rule where the indorsement is 
made under circumstances which establish or im- 
pute negligence to the indorser. The case of 
Levy v. Bank, 4 Dall 234, and Bank of U.S. v. 
Bauk of Georgia, 10 Wheat. 333, are relied on as 
authority for the judgment of the chancellor in 
the case at bar. The facts of the case in 4 Dall. 
are so briefly stated as to leave us uninformed as 
to the manner in which the question was pre- 
sented. The case of Bank of U. S. v. Bank of 
Georgi®, 10 Wheat. 333, was where a forgery was 
by raising the notes of the defendant bank. The 
notes, coming in due course to the United States 
Bank, were presented to the Bank of Georgia, 
and passed to the credit of the United States Bank. 
Nineteen days thereafter the forgery was dis- 

‘covered’ and notice given. Upon refusal of the 

United States Bank to make good the loss, the 
credit was, by the Georgia Bank, withdrawn from 
the account, and the United States Bank brought 
suit for money had and received. It was held that 
the plaintiff could recover. While the reasoning 
of the learned judge and much of the argument, 
tends to sustain the contention of the defendant 
here, still the court put its judgment in that case 
distinctly upon the ground that defendants were 
bound to know their own notes, and having re- 
ceived them without objection, they cannot recall 
their assent. While these two cases are 
criticised by Mr. Daniel as unsound, that criti- 
cism, so far as the latter case is cuncerned, may 
be well confined to the argument contained in the 
opinion; for the point decided is in no manner 
hostile, as we understand it, to the principle an- 
nounced by Mr. Daniel, and adopted by us in the 
disposition of the case at bar; for there is nothing 
to show that there had been any negligence on 
the part of the United States Bank in receiving 
the notes of the Georgia Bank; and we can well 
understand how there could and ought to bea 
higher obligation upon the bank to know the 
genuineness of its notes of issue, passing current 
as money, than rests upon it to know the signa- 
ture of the depositor, on a check indorsed by a 
solvent correspondent. But, putting them both 
on the same footing, there is wanting in the re- 
port of the case in 10 Wheat, any evidence of neg- 
ligence on the part of the United States Bank. 

The views we have expressed, and the principle 
upon which we reverse the chancellor, and award 
judgment here for the complainant, are not only 

sustained by Mr. Daniel, but also by Mr. Chitty, 
Mr. Parsons, and Mr. Bolles, who fortifiy their 





conclusions by ample authority. See Chit. Bills, 
(13th Amer. Ed.) *431, *485; 2 Pars, Notes & B. 
80; Bolles, Banks, § 189; Hardy v. Bank, 51 Md. 
585; Bank v. Morgan, 117 U. S. 96, 112, 6 Sup. Ct. 
Rep. 657; Ellis v. Insurance Co., 4 Ohio St. 628; 
McKlervy v. Bank, 14 La. Ann. 458; Bank v. 
Bangs, 106 Mass. 441; Rouvant v. Bank, 63 Tex. 
610; Bank v. Ricker, 71 Ill. 439. It results, there- 
fore that the decree of the chancellor must be re- 
versed, and judgment rendered here for the 
amount of the check, with interest and cost. 


NOTE.—When a bank receives a deposit from a per- 
son, it agrees to pay it out only on the orders of such 
depositor; consequently when it pays it out on a forged 
check, it is not paying it out under such orders, and 
cannot, charge, such payments against the depositor.! 
So where the depositor’s check requires a payment to 
the order of A, a payment on the forged order of A is 
not a compliance with the contract, and the bank can- 
not charge such payment against the depositor.2 Un- 
der such a contract it becomes the duty of the bank to 
know the signature ofits depositor, and at an early 
day it was decided, that ifa bank pays a forged check 
of one of its depositors to an innocent and bona fide 
holder thereof, it cannot recover such payment from 
such holder.’ Such a ruling is considered to be essen- 
tial for the security of commercial dealings. It is 
said that “a rule so well establised, and so firmly rooted 
and grounded in the jurisprudence of the country, 
ought not to be overruled or disregarded.”?4 Where 
there is no negligence or fault, the loss remains where 
the course of business has placed it.5 It is immaterial 
whether the drawee has paid or only accepted the 
draft or check; the rule of liability is the same.6 Where 
the holder of a check or the depositor himself has 
been guilty of negligence, which has been instrumental 
in causing the drawee to pay the check, the loss falls 
on such negligent party, or as otherwise stated, the 
holder or depositor must be able to claim that the 
drawee alone is in the wrong.’ Since the rule is 
established, because it 1s the duty of the bank to know 
the signature of its depositor, it does not extend to 
alterations in the body of the check, if the signature 
be genuine. Therefor, when the amount of the note 
has been altered and increased, the drawee has been 
allowed to recover the amount paid in excess of the 
proper amount, in the absence of negligence on his 
part,’ and he can charge against the drawer the sum 
for which the check was actually drawn.? 

Negligence.—In deciding whether parties have been 
guilty of negligence, more difficult questions have 
arisen. The drawee has been allowed to recover from 
an indorser, who took it from the holder, a stranger, 
without requiring him to be identified, on the ground, 
that the name of such ,indorser, abank, on the draft 
made the drawee less careful, since he had a right to 


1 Mackintosh vy. Eliot Nat. Bank, 123 Mass. 393; First 
Nat. Bank v. Tappan, 6 Kan. 456. 

2 Morgan v. Bank of the State, 11 N. Y. 404. 

3 Price v. Neal, 3 Burr. 1304; Levy v. Bank of U.S8.,4 
Dall. 234; Smith v. Mercer, 6 Taunt. 76. 

4 National Park Bank v. Ninth Nat. Bank, 46 N.Y. 77. 

5 Gloucester Bank v. Salem Bank, 17 Mass. 33; First 
Nat. Bank v. Tappan, 6 Kan. 456. 

6 U.S. Bank v. Bank of Georgia, 10 Wheat. 333. 

7 Hardy v. Chesapeake Bank, 51 Md. 562. 

8 Redington v. Woods, 45 Cal. 406; Espy v. Bank of 
Cincinnati, 18 Wall. 604; Parke v. Roser, 67 Ind. 500; 
Bank of Commerce vy. Union Bank, 3 N. Y. 230, 

9 Hall v. Fuller, 5 Barn. & Cres. 750, 
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assume, that that indorser has exercised proper pre- 
cautions in having the holder identified.!2 So a re- 
covery was allowed A, who received a forged check 
drawn in his favor. It was held, that A’s indorsement 
put the check in circulation, and threw the drawee 
off of his guard. It was admitted the decision might 
have been different, if A hadtakena checkinthe name 
of other parties in the course of business.!! Where 
the indorsee, doubting the genuineness of a check, 
because another check received from the same custo- 
mer lad been ascertained to be a forgery, sent it to the 
drawee, who, being uncertain as to the drawer’s sig- 
nature since another partner usually signed the checks, 
agreed to pay it, if the indorsee would sign it,a re- 
covery was allowed, because the indorsee did not act 
in good faith in witbholding bis knowledge about his 
customer’s actions.!2. Where the drawee paid a check 
received from another bank, with whom a stranger 
hal deposited it in offering an account there, a recov- 
ery was sought on the ground, that such bank violated 
a well known usage among banks in receiving on de- 
posit a check on another bank without knowing such 
depositor and without having him introduced. It was 
held, that such usage was intended for the benefit of 
the bank itself, and the drawee could not claim the 
effect of it to excuse his negligent performance of jhis 
duty.’ Where a party paid a protested draft of his 
correspondent, not drawn on him, for the honor of 
such correspondent, on the statement of the notary, 
that it was the draft of such correspondent, and upon 
the discovery on the same day, that it was a forgery, 
notified all the parties in time to preserve all remedies, 
a recovery was allowed. A recovery was allowed, 
where a party paid a protested draft for the honor of 
a correspondent, which he did not see till the next day, 
when he promptly notified the parties interested that 
it was a forgery.5 In many cases promptness in dis- 
covery of the forgery and promptness in giving notifi- 
cation thereof has been deemed essential to secure 
the right of recovery.J6 Other cases consider a prompt 
discovery to be unnecessary, provided promptness in 
notification is exercised after such discovery, which is 
con-idered sufficient in the principal case.!7 A return, 
or offer of return, of the forged paper is necessary be- 
fore a recovery will be allowed.!8 Owing to the un- 
certainty introduced into commercial dealings by such 
rulings, it would seem better to adhere to the old 
rule, that the drawee could recover only from a party 
implicated in the fraud.!9 S. S. MERRILL. 


10 First Nat. Bank v. State Bank, 22 Neb. 769; Ellis v. 
Qhio, ete. Co., 4 Obio St. 628. 

1! National Bank of N. A. v. Bangs, 106 Mass. 441. 

12 First N. Bank of Quincy v. Ricker, 71 Ill. 439. 

138 Commercial, etc. Bank v. First N. Bank, 30 Md. 11. 

14 Wilkinson v. Johnson, 3 Barn. & Cres. 428. 

15 Goddard v. Merchants’ Bank, 4 N. Y. 147. 

16 Wilkinson v. Johnson, 3 Barn. & Cres. 428; Glouces- 
ter Bank v. Salem Bank, 17 Mass. 33; U. 8S. Bank v. Bank 
of Georgia, 10 Wheat. 333. . 

17 McKleroy v. Soutbern Bank Ky., 14 La. Ann. 458; 
Ellis v. Ohio, ete. Co., 4 Ohio St. 628. 

18 Redington v. Woods, 45 Cal. 406. 

19 Bank of Commerce v. Union Bank, 3 N. Y. 230. 








JETSAM AND FLOTSAM. 





CONTRACTS FOR THE SALE OF A GOOD-WILL.—The 
decision just given by Mr. Justice Kay in the case of 
the Bristol, Cardiff, and Swansea Aerated Bread Co. 
v. Maggs emphasizes the doctrine that the sale ofa 
good-will does not prevent the vendor from carrying 





on his business in any way he pleases upon new prem- 
ises, howeyer near they may be to the old ones, and 
shows the necessity of introducing into the contract of 
sale all the stipulations upon which the purchaser will 
wish to rely in order to get full value for the purchase- 
money. It has, indeed, seemed passing strange to 
judges of no little eminence that any such necessity 
should exist, and tbat when a man has purchased a 
good-will the law should not assist him to take advan- 
tage of it save to a very limited extent. In Pearson vy. 
Pearson, 27 Ch. D., at p. 159, Lord Justice Lindley 
said: “It startles a non-lawyer to be told that if he 
buys a business and its good-will, the seller can im- 
mediately enter into competition with him next door’’; 
and in Ginesi v. Cooper & Co. 14 Ch. D., at p 598, 
the late Master of the Rolls, who tried vigorously to 
bring about a different state of things, prefaced his 
judgment with the remark that the command, “Tiou 
sbalt not steal” was as mucha portion of the law of 
courts of equity as of courts of law. 

The present state of things seems to be based chiefly, 
if not altogether, on Lord Eldon’s remarks in Crutt- 
wellv. Lye 17 Ves., at p 346 that good-willis nothing 
more than the probability that the customers will re- 
sort to the old place, but even if it be so, it is obvious 
to say that the vendor ought to do nothing that will 
have a direct effect in diminishing such probability, 
and this very reasonable proposition is sufficient to 
account for all the attempts in favor of the purchaser 
which were overruled by the court of Appeals in Pear- 
son v. Pearson supra. Thus the soliciting of old 
customers by the vendor, which was restrained in 
Labouchere v. Dawson, L. R. 13 Eq. 322, would 
clearly diminish the probability of their resorting to the 
old place, and the decision was given by Lord Romilly, 
M. R., upon the very ground that the vendor had no 
right to distroy the value of what he hadsold. In 
Ginesi v. Cooper & Co., supra, again, Jessel M. R., 
not only restraind a trader from soliciting orders from 
his old customers, but the professed his readiness to 
restrain him also from dealing with them. In Leggott 
y. Barrett, 15 Ch. D. 306, he actually did so, but a first 
check was thereupon given to the new tendency by the 
Court of Appeals, and his order, so far as it did this, 
was reversed. As to soliciting orders, however, there 
was on that occasion no appeal and this question was 
reserved for the case of Pearson v. Pearson, supra, 
which has for the present settled the matter. That 
was decided first by Kay, J., who, in the then state of 
the authorities, had little choice but to restrain the 
solicitation, and the case was then taken to the Court 
of Appeal. There a majority (Baggallay and Cotton, 
L.JJ., Lindley, L.J., diss.) discovered that the law 
had been extended since Lord Eldon’s day, and in 
spite of the length of time during which the extension 
had prevailed, and the eminence of the judges to whom 
it was due, back to Lord Eldon’s standard the law was 
made to come. This was in 1884, and since that time 
it has been clear law that the vendor of the good-will 
of a business can not only set up a rival business, but 
can also solicit his old customers, He may, in short, 
do everything he canto destroy the probability that 
they will resort to the old place, provided only ‘hat 
nothing he does is affected with fraud.—The Solic- 
itor’s Journal. 


DEATH OF MaJ. LUCIEN EaTON.—The American 
Law Review announces the death of its managing 
editor, Lucien Eaton, who died at Berne, Texas, 
March 7th, last. Mr. Eaton was born in Denmark, N. 
Y., September 24th, 1831, and was consequently in bis 
fifty-ninth year. When he was twelve years of age his 
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father moved tolowa. Growing up ashe didon the 
outmost fringe of our advancing civilization, he de- 
veloped those habits of frankness, courage and self- 
reliance, which strongly. marked his subsequent 
career. When about twenty years of age he entered 
the Iowa College, which, though a new institution, had 
a curriculum and a faculty by no means humble. He 
literally worked his way through the four-year class- 
ical course of that institution in the period of three 
years, and received its degree of Bachelor of Acts. 
Thereafter he entered the law school of Harvard Uni- 
versity, from which he was graduated, receiving the 
degree of Bachelor of Laws, in 1857. After graduation 
at that school, Mr. Eaton spent perhaps a year in 
Boston. and then came to St. Louis, where he was ad- 
mitted to the bar in 1858. He served during the war 
as Captain in the 23d Mo. Infantry, and afterwards as 
Judge Advocate of the Department of Missouri. After 
the war he received the appointment of register in 
bankruptcy for the eastern judicial district of 
Missouri. Later he has engaged in many important 
lawsuits. In 1876, he was retained as one of the 
counsel for the government in the celebrated Whisky- 
Ring trials, and the extremely important and delicate 
task was devolved upon him of going to Washington 
and taking the deposition of President Grant. In the 
midst of his professional career he assumed the re- 
sponsibility of editing and managing the Southern 
Law Review. It grew and prospered under his watch- 
ful eye, absorbing in its growth the Western Jurist, 
and finally the American Law Review, whose name it 
properly assumed. His interest in it never waivered; 
he loved it as a child. Even during those periods of 
broken health when he was obliged to commit the 
editorial conduct to others, he was in constant corre- 
spondence with them, offering fraternal encourage- 
ment and making practical and beneficial suggestions. 








RECENT PUBLICATIONS. 





LAWYERS’ REPORTS, ANNOTATED. BOOK V_ All 
current cases of General Value and Importance 
decided in The United States, State and Territo- 
rial Courts, with full Annotation, by Robert Desty, 
Editor. Burdett A. Rich, Reporter. Rochester, 
N. Y.: The Lawyers’ Co-Operative Publishing 
Company. 1889. 

The chief value of these reports issued by the co- 
operative publishing company lies inthe fact that 
citations in the briefs of attorneys are appended to 
each case and the most important of the cases are ex- 
haustively and ably annotated. 

REPORTS OF CASES in the Supreme Court of Missis- 
sippi. Vol. 66; Containing Cases Decided at the 
October Term, 1888, and the April Term, 1889. 
Reported by Brame & Alexander. Philadelphia: 
T. & J. W. Johnson & Co. 1890. 

This is the first yolume issued by the new reporters 
Brame and Alexander, and after a careful examination 
we commend their ability. We are pleased to see that 
they have made some innovations of value in the 
manner of preparing sillibi, and have avoided the too 
common practice of making a long and complicated 
statement of facts closing with, Held so and so. This 
is a very easy method of reporting, but in our opinion 
a very objectionable one. They have also placed 
catch words at the head of each sillibus so as to indi- 
cate in a general way the contents of the same. The 
following cases, in this volume will be found of special 
interest. Theobald v. Ry. Co.; Alexander vy. Tele- 


graph Co.; Bonelli v. Blakemore; Levee Commission- 
ers v. Johnson, and Ry. Co v. State. The decision in 









the last mentioned case involving the right of the State 
to require railroad companies to provide separate cars 
for white and colored passengers has recently been 
affirmed by the United States Supreme Court. The 
mechanical execution of the book is well done. 








QUERIES. 





Query No. 15. 

A contracted with B to sink a well, which should 
furnish water sufficient to serve and accomplish a 
specific purpose, understood and had in contemplation 
by both parties at time of making the contract; but no 
express reference was made to quality of water. No 
limitation was put upon A asto the number of holes 
he should sink, within a reasonable range, nor as to 
the depth to which he might go. If he complied with 
his contract, he was to be paid for all boring done at 
an agreed price per foot. If he failed, he was to re- 
ceive nothing. He sunk one hole 210 feet, and struck 
a fluid, abundant in quantity, but so impregnated 
with salt as to bein fact brine, and absolutely unfit 
for any of the uses or purposes contemplated by the 
parties when making the contract, and in fact a 
nuisance to B. Was this such compliance with the 
contract as would entitle A to recover? E. 


QUERIES ANSWERED. 
QUERY NO. 2. 
[To be foundin Vol. 30, Cent. L. J. p. 16.) 

C should receive $300, as he took subject to B’s 
mortgage for $500, of which he had constructive notice. 
A should receive the balance $500 as B had actual 
notice of A’s mortgage. But it would seem equitable 
to at least apportion the amount between Aand B as 
it was A’s negligence that caused the difficulty. See 
Jones on Mortgages, § 578, et seq. 








HUMORS OF THE LAW. 





SOME cases of comparatively recent occurrence will 
serve to illustrate the defects of the coroner system. 
The following is reported: “Inquisition held on the 
body of Holmes, deseasts, December 8, 1853. We of 
the said jury, by being summoned and qualified, and 
hearing the evidences, and making true and dilligous 
resentments over the said body of said deseats, twelve 
men met, and, being duly sworn into the case, believes 
that he come to his death by some fit or other apoplexy. 
Doctor being duly sworn by myself, coroner, states 
that the lobis membrance of the spinal disease was 
affected to considerable extent.’’ 

WE do not remember ever having seen in print the 
following anecdote of Judge Tappan, of Ohio, which 
was related to us by an old friend of the judge. After 
he had studied law long enough to consider himself 
fitted for the bar, he made application for admission, 
and at an appointed time met the justices who were to 
test his knowledge by an oral examination. 

“Mr. Tappan,” was the first question, ‘‘what is 
law?” ; 

The answer came promptly: “An unjust distribu- 
tion of justice.” 

Somewhat surprised, the 
“And what, then, is equity?” 

“An imposition upon common sense.”’ 

The justices held their heads together for afew 
moments, and unanimously declared that Mr. Tappan 
was fully qualified to practice.—Columbia Law Times. 


examiner continued: 




















Vou. 30. 


THE CENTRAL LAW JOURNAL. 


379 








WEEKLY DIGEST 


Of ALL the Current Opinions of ALL the State 
and Territorial Courts of Last Resort, and of the 
Supreme, Circuit and District Courts of the 
United States, except those that are Published 
im Fall or Commented upon in our Notes of 
Becent Decisions. 





ALABAMA ....4, 11, 12, 13, 15, 29, 32, 45, 63, 64, 69, 75, 89, 1 


106, 108,110 
AREANGBAG. .ccccccccceccoccccccccceeccces «44, 62, 72, 88, 95, 96 
IDAHO 2000 ccccccccccccccccccccs cosccccccoce covcescece coccee 
BGA 000 ccc cccvcccccecsocccsssessed 6, 85, 46, 52, 58, 76, 77, 82 
TOWA. .ccccesccccce 2, 17, 22, 23, 24, 38, 60,61, 73, 83, 92, 93, 99 
KENTUCKY .ccccccccccccccces 8, 16, 49, 51, 55, 74, 78, 79, 81, 94 
MASSACHOSETTS ......0+ eee ovccecscconcscoesse vee scenes 97 





TED cnsacnacssoscossstiodeens wireenngninteeendiiiall 40, 41, 50 
PEAS covcccccccccccccccecccccesseecoeocese ccoces 25, 26, 30, 81 
WISCONSIN 14, 18, 19, 20, 33, 34, 54, 56, 80, 86, 90, 98, 101, 109 


1, ACKNOWLEDGEMENT—Certificate of Notary.—Where 
a certificate of acknowledgement was duly signed by a 
notary public, and his notarial seal was impressed 
upon the same paper, “‘but on the opposite side and 
end thereof,” but plainly visible, and there was but one 
certificate to which the seal could be made applicable: 
Held, a sufficient authentication.—Zvans v. Smith, Minn., 
44 N. W. Rep. 881. 

2. ADMINISTRATION — Discovery of Assets. — In pro- 
ceedings by an administrator under Code Iowa, § 2379, 
against the father and mother of his intestate, to dis 
cover assets belonging tothe estate, it appeared that 
the father had in his possession a note and asum of 
money, which he and his wife testified that intestate 
said were to be given to her. The note and money 
were in payment for property sold by intestate the day 
before he died, and were never in his possession, but 
were delivered to his father shortly after his death: 
Held, that the gift, being unaccompanied, by possession, 
was void, and the administrator is entitled to the 
property.—Donover v. Argo, Iowa, 44 N. W. Rep. 818. 

3. ADMINISTRATION—Release of Surety. — Plaintiff, as 
administrator de bonis non, obtained judgment against a 
former administrator and his sureties. Execution was 
issued on the judgment, and levied on property of the 
principal and the sureties sufficient to satisfy the judg- 
ment; but the execution was recalled by plaintiff, who 
extended time to the principal, and took a deed of trust: 
from him as additional security, and notified the 
sureties that they were released. The sureties acted 
on the assurance that they were released, and the 
principal became insolvent: Held, that plaintiff, as ad- 
ministrator, had the power to extend the time, and 
give the release, and that the sureties were thereby 
discharged.— West v. Brison, Mo., 13 8. W. Rep. 9. 

4, ADVERSE PossEssION— Husband and Wife.—Where 
a husband mortgages land after a parol gift of it to his 
wife in payment of loans to him from her separate es- 
tate, the possession of the wife while residing on the 
land with her husband is not an adverse possession, 
under the statute of limitations, as against the mort- 
gagee.—Gafford v. Strouse, Ala., 7 South Rep. 248. 

5. APPEAL— Amendment. — Under Comp. Laws N. M. 
1884, § 1848, which provides that “all appeals from in- 
ferior tribunals to the district courts shall be tried 
anew in said courts, on their merits, as if no trial had 
been had below,” the district court has the power to 
allow amendments to the pleading in a case appealed 
from a justice of the peace. — Sanchez v. Candelaria, N. 
Mex., 23 Pac. Rep. 239. 

6. ANIMALS—Injuries to Sheep.—In an action against a 





township for injuries to sheep, under Elliott. Supp. Ind. 
§ 449, which provides that the money received from dog 
taxes “shall be used for the payment of damages sus- 
tained by the owners of sheep maimed or killed by 
dogs within any township,” the complaint need not 
aver that the sheep were owned and kept by the plaint- 
iff in the course of his business as a sheep-raiser — 
Columbia Tp. v. Pipes, Ind., 23 N. E. Rep. 750. 

7. BANKRUPTCY—Assignee.—Assignees in bankruptcy, 
and their grantees, do not occupy such a fiduciary, re- 
lation to the assignor’s wife as makes it inequitable for 
them to claim land previously conveyed to her by her 
husband, as belonging to the assignor’s estate, and to 
purchase tax-titles thereon. — Newaygo County Manuf. 
Co. v. Stevens, Mich., 44 N. W. Rep. 852. 

8. BANKS AND BANKING—County Funds.— A bank duly 
selected as the depositary of money collected by way 
of taxes, to satisfy county bonds issued in aid of a rail- 
road company, cannot be held responsible for money 
which it pays out by order of the committee appointed 
by the county court to take charge of and pay out the 
fund, on the ground that an excess of bonds has been 
illegally issued, in the absence of fraud or collusion be- 
tween it and the committee in an appropriation of the 
fund to a purpose known to be unauthorized. — Deposit 
Bank v. Daviess County Court, Ky., 138. W. Rep. 101. 

9. CARRIERS—Passengers — Sunday Traveling. — The 
plaintiff, a passenger on the defendant’s railway train, 
received an injury in leaving the depot grounds at the 
place of her destination, through the defendant’s negli- 
gence. Ina suit to recover damages for this injury, 
held, that the fact that the plaintiff was traveling on 
Sunday, in violation of the act concerning vice and im- 
morality, did not preclude him from maintaining the 
action. — Delaware, etc. R. Co. v. Trautwein, N. J., 19 Atl. 
Rep. 178. 

10. CHATTEL MorTGAGES— After-acquired Property.— 
The lessee of a building, who was intending to fit it up 
with suitable furniture fora restaurant, but who had 
not yet purchased or put it in the building, executed a 
mortgage on all the furniture that should be contained 
inthe building: Held, that the mortgage was good in 
equity, and that the lien which attached when the furni- 
ture was put in the building was valid against the mort- 
gagor and a subsequent mortgagee with notice. — Keat- 
ing v. Hannenkamp, Mo., 13 8. W. Rep. 89. 

1l. CHATTEL MORTGAGES— Alteration. — When by re- 
quest of the mortgagors, part of the property embraced 
in the mortgage is released, and other property substi- 
tuted by interlineation, she mortgage, as altered, is 
valid.— Winslow v. Jones, Ala., 7 South. Rep. 262. 


12. CHATTEL MORTGAGE— Notice. — 8 mortgaged his 
crops to plaintiff but the deed was not recorded until 
he had executed another mortgage to defendant. De- 
fendant, before taking his mortgage, inquired of § 
whether plaintiffs did not hold a mortgage against him, 
and was informed that they did, but that it was on 
other property, and did not include the crop: Held. that 
the information was not sufficient to put defendant on 
inquiry as to what was included in the prior mortgage. 
— Simpson v. Hinson, Ala.,7 South. Rep. 264. 


13. CHATTEL MORTGAGES—Offspring of Animals. — An 
indictment for removing mortgaged property charged 
that the mortgage lien covered two cows and two 
calves. The mortgage purported to be given on two 
cows: Held, no variance ,as the offspring of mortgaged 
animals, which are born after the making of the mort- 
gage, are subject to the lien of such incumbrance. — 
Dyer v. State, Ala., 7 South. Rep. 267. 

14. CONSPIRACY — To Injure Business.—A complaint 
claiming damages, and alleging that defendants 
maliciously conspired together to injure plaintiff's 
character and business, and to force her to leave the 
community, willfully, maliciously, and falsely sued out 
an inquisition of lunacy against her, thereby injuring 
her business, which was that of a seamstress and dress- 
maker, states a good cause of action.—Smith v. Nippert, 
Wis., 44 N. W. Rep. 846. 
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15. CONSTITUTIONAL Law—Trial by Jury.— Const. Ala. 
1875, art. 1, §§ 7,12, contemplates a common-law jury of 
twelve men, and a statute prescribing that ajury for 
the trial of a misdemeanor on an indictment shall 
consist of eight men is unconstitutional.—Collins v. State, 
Ala., 7 South. Rep. 260. 

16. ConTRACT—Interest. — Where the price for certain 
work is definitely fixed by contract and payable on its 
completion, the debtor is liable for interest from the 
time of its completion, though the amount of material 
furnished under the contract was uncertain, and 
though the contractor’s claim was contested in good 
faith.—City of Louisville v. Henderson’s Trustee, Ky., 13S. 
W. Rep. 111. 

17. CONTRACTS — Interpretation. — Code Iowa, § 3652, 
which provides that “‘when the terms of an agreement 
have been intended in a different sense by the parties 
to it, that sense is to prevail against either party in 
which he had reason to suppose the other understood 
it,” applies as well to verbal as to written agreements. 
—Cobb v. McElroy, lowa, 44 N. W. Rep. 82. 

18. CONTRACT—Mistake. — Plaintiff, who had been de- 
fendant’s partner, entered into a written agreement by 
which he purchased the latter’s interest in the firm for 
a certain sum, agreeing to pay the liabilities. He ufter- 
ward’s claimed that the agreement was based on a 
statement of the firm assets and liabilities which he had 
listed, and that he had made a mistake in the tootings, 
and paid too much: Held, thatas the »sgreement was 
reduced to writing, and the mistake was not mutual, 
plaintiff could not recover the amount overpaidin an 
action for money had and received —De Voin v. De Voia, 
Wis., 44 N. W. Rep. 839. 

19. CONTRACTS—Parol Evidence.— A written contract 
may be subsequently modified by an oral agreement, 
and such subsequent agreement need not rest on uny 
bnew consideration, as the consideration existing in the 
original contract is deemed imported into the new 
parol modification of it.—Lynch v. Henry, Wis., 44.N. W. 
Rep. 837. 

20. CONTRACTS — Interest in Land — Instructions. — 
Plaintiff, having an option in writing from C for the 
sale of some land, entered into a parol agreement with 
defendant, in pursuance of which plaintiff brought de- 
fendant and C together, and authorized defendant to 
purchase the land according to the terms of his option, 
and defendant did enter into a written contract with C 
forthe purchase of the land: Held, that the written 
option gave plaintiff an int@est in the land, within the 
meaning of Rev. St. Wis. § 2302.— Telfordv. Frost, Wis., 
44. N. W. Rep. 835. 

21. CORPORATIONS—Director.—A director of a railroad 
company, though owning a majority of the stock, can- 
not bind the company by a contract for the construc 
tion of its road-way.— All g v. Si , Ind., 23 N. E. 
Rep. 768. 

22. COUNTIES—Attorney. — In Iowa, the board of su- 
pervisors may employ counsel to institute an action 
in behalf of the county, and their right todoso is not 
dependent on the consent of the county attorney, or 
his ability or willingness to appear, notwithstanding 
Acts 2lst Gen. Assem. Iowa, ch. 73, which makes it the 
duty of the county attorney to appear in actions for the 
county.— Taylor County v. Standley, lowa, 44 N. W. Rep. 
91L. 

23. COVENANT OF WARRANTY.— The grantee in a war- 
ranty deed may purchase a paramount title, and bring 
action on his warranties, without waiting for an actual 
ouster.—Eversole v. Early, lowa, 44 N. W. Rep. 897. 

24. CREDITORS’ BILL—Parties— Joinder.— Under Code 
Iowa, §§ 2545, 2683, several judgment creditors may unite 
in a petition alleging that they have no adequate 
remedy at law, seeking a discovery of the judgment 
debtor’s property, and to compel defendants, trustees 
of the judgment debtor, to perform certain duties which 
they allege will place such property within reach of 
legal process.—Gorrell v. Gates, lowa, 44 N. W. Rep. 905. 

25, CRIMINAL Law — Cumulative Sentences. — Under 








Code Crim. Proc. Tex. art. 800, providing for cumulative 
sentences, where there are two or more convictions of 
the same person at the same term, the judgment in the 
second or subsequent convictions must be so rendered 
as to provide that the punishment shall begin when the 
judgment and sentence in the preceding convictions 
shall have ceased to operate; otherwise the judgments 
as to the term of imprisonment will be concurrent, and 
will be treated as one judgment, and will cease to have 
any further effect when the first term of imprisonment 
has been served out.—Jn re Hunt, Tex., 138. W. Rep. 145. 

26. CRIMINAL Law—Theft.—On trial for theft, where 
evidence that other property was stolen in the same 
manner, if not at the same time, as that charged, is ad- 
mitted, the jury should be instructed as to the only 
purposes for which such evidence can be considered, 
which are either to establish identity in developing 
the res geste, to prove defendant’s guilt by circum- 
stances, or to show his intent with respect to the 
property for the theft of which he is accused.—Hanley 
v. State, Tex., 138. W. Rep. 142. 

27. CRIMINAL Law—Incest.—In prosecution instituted 
and conducted under sectiop 7019, Rev St., it is not neces- 
sary to aver or prove more than a single sexual act. 
The kinship of the parties sufficiently appears by an 
averment that the sexual act was committed by per- 
sons who bore the relation of uncle and niece to each 
other ; that kinship being, by law, nearer than that be- 
tween cousins, it is unuecessary to expressly allege 
that it is so. An averment that the parties were 
nut husband and wife is not necessary; for the 
statute prohibits sexual commerce between persons 
“nearer of kin than cousins,’ whether they have gone 
through the form of mariage or not.—State v. Brown, 
Ohio, 23 N. E. Rep. 747. 

28 CRIMINAL Law— Accomplice.—In a trial for the 
c. ime of incest, the party to the crime not on trial is an 
uccowplice, and the other party cannot be convicted on 
her evidence, unless she be corroborated by such other 
evidence, as tends to connect the defendant with the 
commission of the crime, and the c -rroboration is not 
sufficient if it merely show the commission of the crime, 
or the circumstances of the commission. — State v. 
Jarvis, Oreg.. 23 Pac. Rep. 251. 

29. CRIMINAL Law—Miscegenation.—Uuder Code Ala. 
1886, § 2, cl. 5, which makes the term “negro” to include 
the term “mulatto,” a conviction on an indictment 
charging cohabitation with a negro is supported by 
proof of cohabitation with a mulatto.—Linton v. State, 
Ala., 7South. Rep. 261. 

30. CRIMINAL Law—Homicide—Alibi.—On the subject 
of alibi, the court charged: “Among other defenses in 
terposed in this case by the defendant is what is known, 
in legal phraseology as an ‘alibi ;’ that is, that, if the de- 
ceased was killed as alleged, the defendant was, at the 
time of such killing, at another and different place from 
that at which said killing was done, and therefore was 
not, and could not have been, the person who killed de- 
ceased. Now, if the evidence raises in your minds a 
reasonable doubt as to tbe presence of the defendant at 
the place where the defendant was killed (if killed), at 
the time of such killing, then you should acquit the de- 
fendant:” Held, correct.—Gallagher v. State, Tex., 128. 
W. Rep. 1087. 

31. CRIMINAL PRACTICE—Theft.—Where an indictment 
for theft alleges defendant’s name correctly in the first 
instance, but, in charging the intent, incorrectly alleges 
either his Christian name or surname, the variance does 
render the indictment invalid.— Wampler v. State, Tex., 
13 8. W. Rep. 144. 

32. CRIMINAL PRACTICE — Grand Jury.— Though the 
record fails to show that any member of the grand jury 
was appointed foreman by the judge, yet, if the indict- 
ment was returned indorsed “A true bill,” and signed 
by one of the grand jury styling himself ““Foreman of 
the grand jury,” he will be presumed to have been ap- 
pointed by the judge.—Dotson v. State, Ala., 7 South. 
Rep. 259. 

33, DECEIT—Sale.—Representations by the owner of a 
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mill as to the price he had paid for his partner’s one- 
half interest therein, as to the past profits of the mill, 
and as to the repairs, which representations he knew to 
be false, and which he made to induce plaintiff ignorant 
of the milling business, to purchase a one-half interest 
in the mill, justify a rescission of the sale.—Stoppleman 
v. Paetz, Wis., 44 N. W. Rep. 834. 
#4, DEEDS—Acknowledgment.—Under Rev. St. Wis. §§ 
218, 2219, a deed ackowledged before a foreign justice 
of the peace. and certified to by a county recorder, not 
under seal, where there was no evidence that he was a 
clerk or other certifying officer of a court of record 
where the acknowledgment was taken, is inadmissible 
in evidence.—Fisher v. Vaughn, Wis., 44 N. W. Rep. 833. 

35. DEED—Mistake.—A purchaser of land subject to a 
mortgage, without an agreement to assume the same, 
is not liable therefor, through the scrivener, by mistake, 
and without the knowledge of either party, inserted in 
the deed a stipulation that the grantee agreed to pay it, 
and equity will reform the instrument. — Adams v. 
Wheeler, Ind., 23 N. E. Rep. 760. 

36. DEED—Riparian Rights.— Held, that in order to de- 
termine what land passed by the deed, it was compe- 
tent to receive evidence of the situation of the premises 
and condition of the river resulting from the operation 
ofthe dams atthe date of the deed, and that a pro- 
vision in the deed for additional flowage was not incon- 
sistent with an intention to grant the fee of so much of 
the shore above low-water mark as was covered by 
water so raised by the dams. — Zastman v. St. Anthony 
Falis Water power, Co., Minn., 44 N. W. Rep. 882. 

37. DESCENT—Next of Kin.—The grandfather is one 
degree nearer of kin than the uncle, as computed by the 
civil law.—Smallman v. Powell, Oreg., 23 Pac. Rap. 249. 

38. DRINAGE—Ditches.— Where a certain ditch, across 
two adjacent farms, is required by the best interests of 
both proprietors is constructed in accordance with the 
natural fiow of the water, which is not diverted nor in- 
creased, and was established by the acquiescence of 
both proprietors, it cannot be changed in its course or 
dispensed with by one without the consent of the 
other.— Vanneat v. Fleming, lowa, 44 N. W. Rep. 906. 

39. ELECTIONS—Canvassers.— Where the board of can- 
vassers of election have but a portion of the returns, 
and issued a certificate of election, mandamus will lie, in 
au proper case, to compel them to reassemble and can- 
vass the returns correctly, and issue a certificate to the 
one found elected from the whole teturns, notwith- 
standing the person to whom the certificate of election 
had been issued had qualified, and entered upon the 
discharge of the duties of the office.—State v. Howe, Neb., 
44.N. W. Rep. 874. 

40. EMINENT DOMAIN —Compensation.— The right to 
damages for taking land under the power of eminent 
domain belongs to the owner of the land at any time it 
is taken, and does not pass to his grantee by quitclaim 
deed without an express conveyance.—Smith v. Nash- 
ville etc. R. Co., Tenn., 138. W. Rep. 128, 

41. EMINENT DoMAIN— Procedure.— In condemnation 
proceedings by a city to obtain a reservoir site, it is 
proper to reject evidence as to its particular value as a 
reservoir site and to charge that the jury cannot single 
out and estimate the value for a special purpose, they 
being instructed to consider all the constituent ele- 
ments that make up the market value, its availability, 
and capacity for different uses and purposes.—Aloway 
v. City of Nashville, Tenn., 13 8. W. Rep. 123. 

42. Equiry—Lost Instruments.—In au action to es- 
tablish a trust-deed alleged to have been lost or de- 
stroyed: Held, thatthe evidence warranted a finding 
that the deed of trust had been executed and subse- 
quently lost, though defendant testified that he never 
executed a deed of trust to plaintiff or any one else.— 
Bohart v. Chamberlain, Mo., 13 8. W. Tep. 85. 

43. Equiry—Jurisdiction. — The rule that a court of 
equity, having acquired jurisdiction of a suit for one 
purpose, may retain if for all purposes necessary to do 
complete justice between the parties in the cause, was 





adopted for the same object for which other equitables 
principles were established,—to prevent a failure of 
justice.— Helmick v. Davidson, Orez., 23 Pac. Rep. 244. 

44. EXECUTION—Exemptions.— Under the provisions 
of Mansf. Dig Ark. § 3006, requiring a debtor who claims 
property to be exempt from execution to schedule the 
same, and file the schedule with the officer levying the 
writ, the burden is upon such debtor, or one claiming 
under him, to show affirmatively that the property 
levied on is exempt.—Blythe v. Jett, Ark., 138. W. Rep. 
137. 

45. EXECUTION—Judgment.—Where a judgment cred- 
itor buys property at sheriff’s sale to which the judg- 
ment debtor has no title, and credits the amount of his 
bid on his judgment, the credit is pro tanto a satisfaction 
of the judgment, and a court of equity cannot vacate 
the sale on the ground that the judgment debtor has no 
title.—Goodbar v. Daniel, Ala., 7 South. Rep. 254. 

46. EXECUTION SALE — Assignment of Certificate.— 
Where a person who has purchased land ata sheriff's 
sale, and obtained a certificate of purchase, assigns 
the certificate to another to secure a loan, and 
the assignee, after procuring a deed in which the 
assignment was copied, to himself from the sheriff, 
sells the land, the purchaser takes the land with notice 
of the recitals in the assignment and thereby of the as- 
signor’s ¢quity of redemption.— Wagner v. Winter, Ind., 
23 N. E. Rep. 754. 

47. FALSE IMPRISONMENT.— An action for false im- 
prisonment will not lie where the arrest and imprison- 
ment are made, in due course, on regular proceedings 
of acourt having jurisdiction of the offense charged. 
—Finley v. St. Louis Refrigerator Co., Mo. 13 8. W. Rep. 87. 

48. FRAUDULENT CONVEYANCES.— In an action to set 
aside a conveyance by a husband in trust for his wife, 
as in fraud of creditors: Held, that in view of the dis- 
crepancy between the actual value of the land and the 
price mentioned in the deed, and ofthe fact that the 
transfer embraced all of the husband’s property, as 
well as of the further fact that in 1865 the husband ac- 
quired title to all the wife’s personalty in possession by 
virtue of the marriage relation, as at common law, the 
conveyance would be set aside.— Benne v. Schnecko, Mo., 
13 8. W. Rep. 82. 

49. FRAUDULENT CONVEYANCE—Preference. — A trans- 
fer, by an insolvent, of corporate stock, to a third per- 
son, for the purpose of drawing the value of the same, 
and paying it over to a creditor of the transferer, which 
transfer is made a few hours before executing an as- 
signment for the benefit of creditors, is not within Rev. 
St. Ohio, 1886, § 6343.— Matthews v. Floyd, Ky., 13 8. W. Rep. 
106. 

50. GAMBLING CONTRACTS — Negotiable Instrument.— 
A promissory note given to cOver losses sustained by 
the maker in dealing in futures is void. — Snoddy v. 
American Nat. Bank, Tenn., 13 8. W. Rep. 127. 

51. GAMING DEVICES.—The game of “oontz,” played 
with dice on a table or other surface by betters, does 
not come within the meaning of the terms, “other 
machine or contrivance,” used in Act Ky. March 265, 
1886, making it a felony to “‘set up, carry on, or conduct 
or aid and assist in setting up, carrying on or con- 
ducting «keno bank, faro-bank, or other machine or 
contrivance used in betting, wherby money or other 
thing may be wog or lost.”— C ealth v. Ki er, 
Ky., 13 8. W. Rep. 108. 

52. GUARDIAN AND WaRD—Settlement. — In a proceed - 
ing to set aside the final settlement report of a guar- 
dian, when it appears that the guardian obtained a 
receipt in full and release from his ward by a represen- 
tation that certain securities which he turned over 
were solvent and constituted the balance of her estate, 
when in fact the securities were worthless notes, which 
had been taken by the guardianin his own personal 
transactions, the receipt and release will not be a bar 
to opening up the final settlement.— Line v. Lawder, Ind., 
23 N. E. Rep. 758. 

53. GUARDIAN AND WaRD —Sale. — Under Gen. St. Mo. 
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1865, ch. 116, § 30, relating to sales of real estate by a 
curator, providing that “‘no real estate of any minor, 
sold under the provisions of this chapter, shall be sold 
for less than three-fourths of its apprised value,” a 
deed showing a sale for a less amount is void on its 
tace.—Carder v. Culbertson, Mo., 13 8. W. Rep. 88. 

54. HOMESTEAD — Forfeiture. — Under Rev. St. Wis. § 
2988, which exempts from seizure or sale on execution a 
certain quantity of land owned and occupied as a 
homestead, the owner of a homestead does not forfeit 
his exemption by using it as a bawdy-house, and selling 
liquor therein without a license. — Prince v. Hake, Wis.. 
44 N. W. Rep. 825. 

55. HUSBAND AND WIFE — Antenuptial Contract.— A 
parol antenuptial contract in consideration of mar- 
riage, by which it is agreed that the intended wife shall 
hold as her separate estate the property then owned or 
thereafter acquired by her, free from the use and con- 
trol of her intended husband, but vesting in the wife no 
power or disposition thereof, takes from the husband 
the use and control thereof during her life, but on her 
death bank-stock owned by her before marriage or 
afterwards acquired goes to the husband. — Brown’s 
Adm'r v. Brown’s Ex’rs., Ky., 138. W. Rep. 105. 

56. INSURANCE— Verbal Contract. — Under its by-laws 
the company could bind itself by a contract of insur- 
ance without issuing a written policy. — Zell v. Herman 
Farmers’ Ins. Co., Wis., 44 N. W. Rep. 828. 

57. INSURANCE— Change in By-law. — Plaintiff, in his 
application for fire insurance ina mutual insurance 
company, agreed to be governed by all the conditions 
in the charter and by-laws, as they then existed, and 
any changes that might thereafter be made. A change 
was afterwards made, the effect of which was to limit 
the risk on plaintiff's property. Plaintiff received a 
copy of the new by-law, and made no objection, and 
continued his membership: Held, that he was bound by 
the new by-law. — Bogards v. Farmers’ Mut. Ins. Co., 
Mich., 44 N. W. Rep. 856. 

58. JUDGMENT — Collateral Attack. — Ona suit bya 
township to set aside a judgment as procured by fraud, 
the validity of the obligations sued on cannot be ques- 
tioned.—Cicero Tp. v. Picken, Ind., 23 N. E. Rep. 763. 

59. JoRY—Mormons.—A juror must have all the quali- 
fications now prescribed for an elector, and a member 
of the so-called “Mormon Church” cannot be a juror. — 
Territory v. Evans, Idaho, 23 Pac. Rep. 232. 

60. LIFE INSURANCE— Wife and Children.—As between 
the assured and the insurer, a policy of life insurance is 
a contract for the benefit of the beneficiary, who takes 
by contract, rather than by inheritance or bequest, 
though the naming of the beneficiary partakes of the 
nature of a bequest. — Phillips v. Carpenter, Iowa, 44 N. 
W. Rep. 898. 

61. LIMITATION OF ACTIONS—Street Assessments.—The 
statute of limitations applicable to actions for breach 
of contracts applies to an action byacity against a 
railroad company on a contract arising from the ac- 
ceptance by the company of the terms and conditions 
of an ordinance passed by the city.— City of Muscatine v. 
Chicago, etc. Ry. Co., lowa, 44 N. W. Rep. 909. 


62. LIMITATIONS—Suspension.—The statutes of limita- 
tion were suspended by the war of the rebellion; and, 
in determining whether an action is barred by limita- 
tion, the time that elapsed during such war is not to be 
counted.—Hodges v. Taylor, Ark., 138. W. Rep. 129. 

63. MANDAMUS—Probate Judge. — The supreme court 
will not grant a mandamus to a probate judge, when an 
application for the writ has not been first made to and 
refused by a circuit court or other court of commensu- 
rate jurisdiction. — Ramaguano v. Crook, Ala.,7 South. 
Rep. 247. 

64. MARRIED WOMEN—Mechanic’s Liens.—Under Code 
Ala. 1886, §§ 2346, 3018 and 3046, a lien maybe acquired 
under a contract with the agent of a married w — 


homestead and other real estate. Afterwards B, the 
wife, alone executed a mortgage to D upon all the real 
estate covered by the first mortgage, except the home- 
stead: Held, that the first mortgagee would not be re- 
quired to exhaust the funds derived from a sale of the 
homestead before resorting to the land covered by the 
second mortgage, in order that both debts could be 
paid; that the court would impose no obligations in 
the nature of liens to secure debts onthe homestead 
not placed thereon bythe parties themselves, or by 
statute as for taxes thereon; and that the securities 
would not be marshaled, where the effect would be to 
place an additional liability against the homestead to 
which both husband and wife had not duly assented.— 
Mitchleson v. Smith, Neb., 44 N. W. Rep. 871. 

66. MASTER AND SERVANT—Contributory Negligence.— 
In an action for damages for injury to the person from 
the fall of a scaffold erected, to lay the brick walls of a 
building, by masons or laborers: Held, that the contrib- 
utory negligence of the injured party is a question for 
the jury to decide under the facts in evidence.— Stevens 
v. Howe, Neb., 44 N. W. Rep. 865. 

67. MASTER AND SERVANT — Fellow-servant. — Where 
employers are unable themselves to be present and in- 
spect their hinery and premises, and see that they 
are kept in proper and safe repair, and employ others 
to do so for them, such employees are not fellow-serv- 
ants of the other employees but are vice principals. — 
Van Dusan v. Letellier, Mich., 44 N: W. Rep. 572. 

68. MEASURE OF DAMAGES — Injuries to Chattels. — 
Upon an issue in respect to the value of a chattel, in an 
action to recover for the destruction thereof, the meas - 
ure of damages is its market value. Evidence of its 
intrinsic qualities is not, as arule, alone sufficient to 
establish such value. — Harrow v. St. Paul G D. R. Co., 
Minn., 44 N. W. Rep. 881. 

69. MORTGAGE — Foreclosure. — Where a mortgage is 
executed by a wife in the manner prescribed by statute 
for the relinquishment of her inchoate right of dower, 
she is a proper party defendant to a suit to foreclose 
the mortgage, and cut off that right by asale of the 
fee.—Kimbrell v. Rodgers, Ala.,7 South. Rep. 241. 

70. MORTGAGES—Foreclosure.— The heirs and admin- 
istrator of a deceased mortgagee may purchase the 
mortgaged premises at the foreclosure sale under a de- 
cree of the circuit court. — Briant v. Jackson, Mo., 13 8. 
W. Rep. 91. 

71. MUNICIPAL CORPORATIONS— Public Improvements. 
—Article 6, § 27, of the charter of St. Louis, provides that 
the board of public improvements shall let out work 
by contract to the lowest responsible bidder, subject to 
the approval of the council: Held,that the council is 
not prohibited from letting a contract for paving a 
street because the work prescribed by the ordinance is 
covered by letters patent, under which the contractor 
holds the exclusive right. — Barber Asphalt Pav. Co. v. 
Hunt, Mo., 135. W. Rep. 98. 


72. MUNICIPAL CORPORATIONS —County Buildings. — 
Under Const. Ark. 1874, art. 12,§5, providing that no 
county, city, or other municipal corporation, shall ap- 
propriate money or loan its credit to any corporation 
institution or individual, the comman council of a town 
has no power to appropriate money to aid the building 
of a court-house in such town.—Russellv. Tate, Ark., 13 
8. W. Rep. 130. 

78. MUNICIPAL CORPORATIONS.—Donation of Property. 
—Code Iowa, § 470, and McClain’s Code, § 730, do not con- 
fer upon cities the authority, which can only exist by 
virtue of a legislative grant to donate land and build- 
ings to the county in which it is situate in order to in- 
duce a relocation of the county-seat in such city.— 
Brockman v. City of Creston, lowa, 44 N. W. Rep. 822. 

74. MUTUAL BENEFIT INSURANCE—Limitation of Ac- 
tions.—Where a certificate of membership in a mutual 








b fit company, by which a certain amount is to be 





Youngblood v. State, Ala., 7 South. Rep. 263. 
65. MARSHALING ASSETS—Mortgage. — A and B, hus- 
band and wife, executed a mortgage to C upon their 





paid on the holder’s death provides that suit must be 
brought within a certain time thereafter, the limitation 
is arrested by, and begins to run anew from the date of, 
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a part payment of the amount.— Kentucky Mutual Security 
Fund Co. v. Turner, Ky., 138. W. Rep. 104. 

75. NEGOTIABLE INSTRUMENT—Payments.—In an action 
on a note, defendant cannot set up an agreement that 
certain counter-claims against the payee of the note 
would be considered as payments, where it appears 
that he afterwards recoverd judgment in an independ- 
ent action against payee for those claims.—C. Aultman 
¢ Co. v. Gamble, Ala.,7 South Rep. 248. 

76. NEGOTIABLE INSTRUMENT — Fraud. — An answer 
showing that a note sued on by an indorsee was ob- 
tained by fraud is sufficient without alleging notice to 
plaintiff; the burden, in such case, being on plaintiff, 
to show that he is a bona fide holder.—First Nat. Bank of 
Huntington v. Ruhl, Ind., 23 N. E. Rep. 766. 

77. NEGOTIABLE INSTRUMENT. — Gift Inter Vivos.—In 
an action by an executor on notes, an answer alleging 
the death of the payee, leaving property less than the 
amount allowed by law to the widow, and that she had 
paid expenses of funeral and last sickness; that before 
his death decedent, owing no debts, gave the notes to 
his wife; and that defendant, believing her to be the 
the owner, paid the amount dueto her, and that she 
surrendered the notes,—is either ambiguous, as based 
on two distinct theories or must be construed as based 
on a gift inter vivos, and as such is insuflicient, alleging 
no delivery.—Bingham v. Stage, Ind., 23 N. E. Rep. 756. 

78. OFFICERS—Sureties. — The faiiure of the auditor 
and secretary of State to make proper monthly and 
biennial settlements with the State treasurer, as re- 
quired by law, whereby the latter was able to appro- 
priate money of the commonwealth to his own use, and 
to conceal the fact, does not release sureties on the 
treasurer’s bond, it being conditioned that the treasurer 
should “faithfully and diligently discharge all the du- 
ties appertaining to his office.”—Commonwealth v. Tate, 
Ky., 138 5. W. Rep. 113. 

79. OFFICIAL BONDS—Parties.—Under Civil Code Ky. § 
26, providing that sureties, severally liable on the same 
or separate instruments, may all or any of them be in- 
cluded in the same action, the State may bring one ac- 
tion on the official bonds of the State treasurer for sev- 
eral successive terms, against the treasurer and those 
of his sureties who are the same on all the bonds, 
and recover the whole amount of the treasurer’s de- 
falcations during the several terms; and it is not neces- 
sary to include in such action those of the sureties who 
are not on all the bonds.—Commonwealth v. Tate, Ky., 13 
8. W. Rep. 117. 

80. PARTNERSHIP—Estoppel.—A purchase of land made 
by plaintiff and his partner, with partnership money, 
was entered in various account books of the firm, after- 
wards classed under worthless accounts. By a bill of 
sale appended to the inventory, plaintiff sold all his in- 
terest in the property described in the inventory to his 
partner. There was no evidence that any interest in 
the land ever passed to plaintiff after it became part- 
nership property. In his life-time, the partner paid 
the taxes, bought a tax-title, leased part of the land, 
and treated itas his individual property: Heid, that 
plaintiff had surrendered his interest and was estopped 
from claiming any in the land.—Fisher v. Vaughn, Wis. 
44N. W. Rep. 831. 

81. PARTNERSHIP—Settlement.—A settlement of part- 
nership accounts made by arbitrators, without conceal- 
ment or fraud, will not be disturbed.—Abells Adm’r v. 
Phillips, Ky., 138. W. Rep. 109. 

82. PAYMENT BY NOTE— Estoppel.—A creditor who 
takes the note of a third person for a pre-existing debt, 
surrendering the original notes, and sues and recovers 
judgment on new note, is estopped from taking judg- 
ment against the original debtor.— Dick v. Flanagan, Ind., 
23 N. E. Rep. 765. 

83, PENSION—Exemption.—Where a person pays for 
the services of a stallion with pension money he has in 
the colts gotten a property interest acquired directly 
by the payment of pension money, and to that extent 
exempt under statute.—Dijamond v. Palmer, Iowa, 4 N. 
W. Rep, 819. 








84. PRACTICE—Agreement of Attorneys.—Oral agree- 
ments of attorney in regard to a case as that the 
attorney for the defendant will waive issuing and 
service of a summons in error,if made out of court 
will not be enforced, as they lack the certainty neces- 
sary to justify action thereon by the court.—Haylen v. 
Missouri Pac. R. Co., Neb., 44 N W. Rep. 878. 

85. PRINCIPAL AND AGENT.—Where an agent, by the 
authority of his principal, acts generally for him ina 
particular department of his business so to act, with 
the knowledge and consent of his principal, in dealing 
with third persons, who are thereby induced to rely on 
the authority of the agent, the principal is bound by 
his acts.— Tice v. Russell, Minn., 44 N. W. Rep. 886. 

86. PUBLIC Lanp—Void Patent.— Where a patent to 
land in Wisconsin has been procured from the shool 
land commissioners through fraud, and, on learning of 
it, they have, under Rev. St. Wis. § 230, annuled and set 
aside the sale, and required the surrender of the patent, 
and have afterwards again sold the land, and issued 
another patent therefor, the latter patentee may, 
upon the first patentee’s refusal to deliver up his 
patent, maintain a suit in equity to have it canceled, 
and to enjoin its holder from asserting claim to the land. 
— Burrows v. Rutledge, Wis., 44 N. W. Rep. 847. 

87. QUIETING TITLE—Bona Fide Purchasers.—W here a 
district court enters a decree quieting the title to real 
estate in a party to the action, and such party sells and 
conveys it to an innocent third person for a valuable 
consideration, and afterwards the decree, not having 
been superseded by bond, is reversed in the appellate 
court, such purchaser will not be affected by the re- 
versal.—Parker v. Courtney, Neb., 44 N. W. Rep. 863. 

88. RAILROAD COMPANIES— Exemplary Damages.—In 
an action against a railroad company for personal in- 
juries sustained while attempting to drive over a cross- 
ing: Held, that as there was no evidence to show that 
defendant’s engineer was guilty of willful or conscious 
indifference of consequences it was error to permit the 
jury to take into consideration the element of exem- 
plary damage.— St. Louis, etc. Ry. Co.v. Hall, Ark., 138. 
W. Rep. 138. 

89. RAILROAD COMAANY—Employees.—The exemption 
from working on public roads of servants of railroad 
companies is not a mere personal privilege to the of- 
ficers or servants of the company but is a right or priv- 
ilege of the corporation itself. — Johnson v. State, Ala., 
7 South. Rep. 253. 


90. RAILROAD COMPANIES—Negligence.—Plaintiff was 
injured by defendant’s train backing into him at a place 
where those in charge of the train knew that adults and 
children, in considerable numbers, were likely to be 
passing: Held, as a matter of law, defendant was neg- 
ligent in not providing a careful lookout in the direc- 
tion the train was moving, though such precaution had 
not generally been taken at this place.— Whalen v. 
Chicago, etc. Ry. Co., Wis., 44 N. Rep. 849. 


91. RELIGIOUS SOCIETIES — Doctrines. — Civil courts 
never assume to determine the abstract truth or falsity 
of any religious doctrine. The most they can do is, 
when rights of property are dependent on adherence 
to, or teaching of, a particular religious doctrine, to 
examine what, as a fact, the doctrire is, and whether, 
as a fact, the particular person adheres to or teaches 
it.— Trustees v. Halverson, Minn., 44. N. W. Rep. 663. 

92. RES ADJUDICATA.—A decree having adjudged that 
the holder of an invalid tax deed was Hable on his 
covenants of title to his grantees, and that the amount 
should be paid into court for proper distribution, the 
question of his liability to some one is res adjudicata; 
and in subsequent proceedings between the same par- 
ties, and involving the distribution of the amount, he 
cannot deny his lability.—Pierce v. Early, Iowa, 44 N. 
W. Rep. 890. 

93. RESCISSION OF CONTRACTS— Mistake.—An exchange 
of lands will be rescinded for mutual mistake where it 
appears that neither party had seen defendant’s land, 
which was in a distant State; that plaintiff thought he 
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was getting land suitable for stock-raising; that de- 
fendant stated that be had never seen the land, but 
from what he had learned he believed it to be suitable 
for that purpose; and that the land was actually un- 
suitable for the purpose.—Hood v. Smith Iowa, 44 N. W. 
Rep. 903. 

94. SALE—When Title Passes.—Where, under a con- 
tract for sale of logs, the logs are to be of certain kinds 
of timber, of specified dimensions, free from defects 
described, and to be rafted in a certain manner, and 
delivered at a fixed place, and none of these things are 
done or ascertained previous to the death of the seller, 
the title does not rest in the purchaser, but in the sell- 


in the clause requiring a warranty deed the word “war- 
ranty” is erased, and “quitclaim” inserted, stipulates 
that the vendee is to pay all back taxes assessed since 
1880, and all future taxes until the purchase money is 
paid, and it is not claimed that there was any mistake 
orfraudin drafting the contract, or that it does not 
contain all that the parties intended it should, the 
vendee cannot show by parol evidence that the vendor 
verbally agreed to pay all taxes assessed prior to 1880. 
— Gilbert v. Stockman, Wis., 44 N. W. Rep. 845. 


102. VENDOR AND VENDEE—Vendor’s Lien. — A vendor 
of real estate has an equitable lien upon the lands for 
the unpaid purchase money, as between him and the 


a 





er’s personal representative.—Herman v. Whit "8 
Adm’r, Ky., 138. W. Rep. 103. 

9%. SCHOOL- DISTRICTS—Officers. — Mansf. Dig. Ark. § 
6206, relating to the election of directors of school-dis- 
tricts, as amended by Act Ark. April 4, 1887, provides 
that any person so elected shall within ten days file his 
acceptance of the office with his predecessor, subscribe 
the oath of office, and file it with the county clerk, and 
enter at once upon the duties of the office: Held, that 
the provisions of the oath—requiring that the officers 
holding the election should make a return of the result 
to the county clerk ten days before the meeting of the 
county court for the purpose of levying taxes, does not 
imply that the county court shall canvass the return, 
and certify to the result.— School- Dist. No. 42 v. Bennett, 
Ark., 138. W. Rep. 132. 

9. SHERIFFS—Action for Taxes Collected.— The cause 
of action against a sheriff for taxes collected did not 
accrue until the adjusting of the account by the county 
court, within the meaning of Mansf. Dig. Ark. § 4481, re- 
quiring actions against sheriffs upon any liability in- 
curred by them in the discharge of an official duty, or 
the omission of such duty,to be brought within two 
years after the cause of action accrued. — Pride v. State, 
Ark., 13 S. W. Rep. 135. 

97. SLANDER OF PUBLIC OFFICER. — In an action for 
slander, words spoken of 1 public officer, in order to be 
actionable without averment of special damage, must 
impute to him some incapacity or lack of due qualifica- 
tion to fill his position, or some positive past miscon- 
duct which will injuriously affect him in it, or the 
holding of principles hostile to the maintenance of the 
government.—Sillars v. Collier, Mass., 23 N. E. Rep. 723. 

98. STATUTES— Uncertainty. — Rev. St. Wis. § 4382, as 
amended by Laws 1887, ch. 193, declares that “any per- 
son who shall unlawfully or carnally know and abuse 
any child under the age of fourteen years” shall be 
punished by imprisonment for life, but has no clause 
repealing existing laws: Held,that as adultery, rape, 
incest, and fornication, already punishable under the 
unrepealed special enactments, might also be punished 
under the latter amendment, such amendment is void 
for uncertainty. — State v. Wentler, Wis.,44N. W. Rep. 
841. 

99. TAX-SALE — Redemption. — Code Iowa, § 803, pro- 
vides that any one entitled to redeem land sold for 
taxes, after delivery of the deed, shall redeem by an 
equitable action, and no person shall redeem it in any 
other manner after service of the notice provided by 
the following section, and the delivery of the deed: 
Held, that the service of notice and delivery of a deed 
mentioned do not mean a completed service and valid 
deed, but that an action to redeem,on the ground of 
insufficient notice or service, is properly brought under 
that section.—Callanan v. Lewis, lowa, 44 N. W. Rep. 892. 


100. TrusTs — Advancements. — The principle is well 
settled in equity that when one purchases an estate 
and pays for it, and takes the titlein the name of 
another,or when one purchases an estate with the 
money of another, and takes the title to himself, there 
arises, by operation of law, a resulting trust in favor of 
the owner of the money.—Parker v. Newitt, Oreg., 23 Pac. 
Rep. 246. 

101. VENDOR AND VENDEE—Contract. — Where acon- 
tract for the sale of land, in regular form, except that 





v » and those claiming under the vendee with 
notice, in all cases when the vendor has contracted to 
convey, but has made no conveyance.— Birdsall v. Crop- 
sey, Neb., 44 N. W. Rep. 857. 


103. VENDOR’S LIEN — Attorney’s Fees. — Attorney’s 
fees can be recovered ina suitin equity to enforce a 
vendor’s lien, when the notes given for the unpaid 
purchase money contain a stipulation by vendes to pay 
areasonable attorney’s fee in case of a suiton the 
notes.—Johnson v. Durner, Ala., 7 South. Rep. 245. 


104. WIDOW’s ELECTION— Homestead.—A widow who, 
under her husband’s will, has accepted property, 
whether real or personal, greater in amount than that 
to which she would otherwise be entitled by law, can- 
not insist on her homestead, if repugnant to the terms 
of the will.— Burgess v. Bowles, Mo., 138. W. Rep. 99. 


105, WILLS— Undue Influence. — In determining the 
question of undue influence upon the mind of a testator 
in disposing of his property by will, the frame of the 
wili and the nature of the testamentary dispositions are 
in themselves important evidence. — In re Mitchell’s Es- 
tate, Minn., 44 N. W. Rep. 885. 


106. WILLS— Undue Influence. — C, the sole business 
agent aud confidential advisor of testatrix, who was a 
woman of about eighty years of age, simple-minded 
and timid, and without any family, not even brother or 
sister, had his son write a will, and induced her to sign 
it, without either having it read by or toher. The will 
gave C the residuary legacy, which he represented to 
testatrix would not exceed $,2,000; whenin fact it ex- 
ceeded $20,000: Held, thatthe presumption was that the 
legacy was procured by C through undue influence. — 
Lyons v. Campbell, Ala., 7 South. Rep. 251. 


107. WILLS—Probate.—Under Comp. Laws N. M. 1884, § 
1823, which adopts the common law asthe basis of ju- 
risprudence, the statute lawis not repealed, but only 
so much of the common law is adopted as is not in con- 
flict with the statute law. — Bent v. Thompson, N. Mex., 
23 Pac. Rep. 234. 


108. WITNESS—Perpetuation of Testimony.—Code Ala. 
1886, § 2823, which provides that “the testimony of a 
witness may be taken conditionally and perpetuated, 
as provided in this article,” applies only to witnesses 
who are not parties. — Winter v. Elmore, Ala., 7 South. 
Rep. 250, 

109. WITNESS — Husband and Wife.—A husband isa 
competent witness against a former wife as to facts 
coming to his knowledge during the marriage, by 
means equally accessible to other persons, and not dis- 
closed to him in conversation with her.—Bigelow 
Sickles, Wis., 44 N. W. Rep. 761. 


110. WITNESS—Transactions with Decedents.—One 
whom plaintiff had given an interest in a contract, but 
who within a few days thereafter sold it back to plaint- 
iff, is not a competent witness for plaintiff as to conver- 
sations between plaintiff and one of the other parties to 
the contract, who has since died, and whose administra- 
tor is a party to the suit, under Code Ala. 1886, § 2765.— 
Sublett v. Hodges, Ala., 7 South. Rep. 296. 
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